
Commissioners Court –May 7, 2019 
NOTICE OF A MEETING OF THE 

COMMISSIONERS COURT OF HAYS COUNTY, TEXAS 

This Notice is posted pursuant to the Texas Open Meetings Act. (VERNONS TEXAS CODES ANN. GOV. CODE CH.551). 
The Hays County Commissioners Court will hold a meeting at 9:00 A.M. on the 7th day of May, 2019, in the Hays County 
Courthouse, Room 301, San Marcos, Texas.  An Open Meeting will be held concerning the following subjects: 
CALL TO ORDER 
INVOCATION 
PLEDGE OF ALLEGIANCE - Pledge of Allegiance to the American Flag & Pledge of Allegiance to the Texas Flag 
ROLL CALL 
 

PUBLIC COMMENTS 
At this time 3-MINUTE comments will be taken from the audience on Non-Agenda related topics.  To address the Court, please submit a Public 

Participation/ Witness Form to the County Clerk.  Please Complete the Public Participation/ Witness Form in its Entirety. 
NO ACTION MAY BE TAKEN BY THE COURT DURING PUBLIC COMMENTS. 

PRESENTATIONS & PROCLAMATIONS 

1 4-5 Adopt a proclamation declaring May 15, 2019 as Peace Officers Memorial Day and May 12 - May 18, 
2019 as Police Week. BECERRA/JORDAN 

2 6-7 Adopt a proclamation declaring May 2019 as ALS Awareness Month. INGALSBE/JONES 
3 8-9 Adopt a proclamation declaring May 2019 as Drug Court Month. INGALSBE/C. JOHNSON 

4 10 Presentation by Mike Heiligenstein, Executive Director of the Central Texas Mobility Authority 
(CTRMA), regarding the mobility authority operations and membership. JONES 

CONSENT ITEMS 
The following may be acted upon in one motion. 

A Commissioner, the County Judge, or a Citizen may request items be pulled for separate discussion and/or action.

5 11 Approve payments of County invoices. VILLARREAL-ALONZO 
6 12 Approve payments of Juror checks.  VILLARREAL-ALONZO 
7 13 Approve the payment of Humana and United Healthcare claims.  VILLARREAL-ALONZO 
8 14-20 Approve Commissioners Court Minutes of April 30, 2019.  BECERRA/CARDENAS 

9 21 
Approve the payment of the May 15, 2019 payroll disbursements in an amount not to exceed 
$2,650,400.00 effective May 15, 2019 and post totals for wages, withholdings, deductions and 
benefits on the Hays County website once finalized. BECERRA/RICHEY 

10 22 Authorize On-Site Sewage Facility Permit for office/warehouse buildings at 5566 Niederwald Strasse, 
Kyle, Texas 78640. JONES/STRICKLAND 

11 23 Authorize On-Site Sewage Facility Permit for addition of lift station at 31560 RR 12, Dripping Springs, 
TX 78620. SMITH/STRICKLAND 

12 24-25
Authorize the County Judge to submit a revised resolution to the Office of the Governor, Criminal 
Justice Division (CJD) for the Hays County Incident Area Communications project. 
BECERRA/T.CRUMLEY 

13 26-27
Authorize the County Judge to submit a revised resolution to the Office of the Governor, Criminal 
Justice Division (CJD) for the Hays County Crime Scene Analysis Solution project. 
BECERRA/T.CRUMLEY 

14 28 Approve the cancellation of Hays County Commissioners Court on May 28, 2019. BECERRA 

15 29 Authorize On-Site Sewage Facility permit for two rental houses located at 101 Eastern Rd, 
Wimberley, Texas 78676. SHELL/STRICKLAND 

16 30-38 Authorize the Constable Precinct 5 Office to purchase one additional Axon In-Car Camera System 
and amend the budget accordingly. JONES/ELLEN 

17 39 
Approve out of state travel for five members of the Hays County Veterans Court team to attend the 
National Association of Drug Court Professionals (NADCP) All Rise 19 Conference in National 
Harbor, MD July 14-17, 2019 and amend the budget accordingly. INGALSBE/UPDEGROVE 

18 40 
Authorize the Historical Commission to utilize donated funds to purchase equipment and supplies 
related to the Kyle Depot Restoration Project and amend the budget accordingly. 
JONES/K.JOHNSON 

19 41-42 Adopt a resolution supporting legislative efforts to establish a Hotel Occupancy Tax in the City of Kyle, 
Texas. SMITH 



ACTION ITEMS

ROADS 

20 43-44
Discussion and possible action to award RFQ 2019-P03 Kohlers Crossing - UPRR Grade Separation 
Improvements to HDR Engineering, Inc., and authorize staff and General Counsel to negotiate a 
contract.   JONES/BORCHERDING 

21 45-46
Hold a public hearing with possible action to establish "No Parking" zones 50 feet from stop signs on 
Marsh Lane at Diamondback Cove in Shadow Creek subdivision to help with traffic concerns in front 
of Ralph Pfluger Elementary school. JONES/BORCHERDING 

22 47-69

Discussion and possible action to authorize the County Judge to execute a Professional Services 
Agreement (PSA) between Hays County and LNV, Inc. regarding engineering services for a signal 
warrant study and signal design for the CR266/Redwood Road intersection. 
INGALSBE/BORCHERDING 

23 70-74
Discussion and possible action to authorize the execution of a Construction Contract with 
Intermountain Slurry Seal, Inc. for the Transportation Department related to road improvements. 
JONES/BORCHERDING 

SUBDIVISIONS 

24 75-76 SUB-1175; Eppright Addition Subdivision (5 Lots). Discussion and possible action to approve 
preliminary plan. SHELL/PACHECO 

25 77-79 SUB-1248; Farmhouse on Elder Hill II Subdivision (2 Lots). Discussion and possible action to approve 
preliminary plan. SMITH/PACHECO 

26 80-82 SUB-1220; Call for a Public Hearing on May 21st, 2019 to discuss approval of the Replat of Lot 4, 
Legend Oaks Section Two Subdivision. SHELL/PACHECO 

27 83-85 SUB-1116; Call for a Public Hearing on May 21st, 2019 to discuss approval of the Replat of Lots 
1,3,4, 8 & 9, Family Tree Subdivision. SMITH/PACHECO 

MISCELLANEOUS 

28 86 
Discussion and possible action to authorize On-Site Sewage System Permit for 64 RVs and grant a 
variance to Table 10-2 of the Hays County Rules for On-Site Sewage Facilities at 690 Hillside 
Terrace, Buda, Texas 78610. JONES/STRICKLAND 

29 87-400 Discussion and possible action to authorize the submission of the Indigent Defense Improvement 
grant application to the Texas Indigent Defense Commissioner (TIDC). BECERRA/VILLALOBOS 

EXECUTIVE SESSIONS 
The Commissioners Court will announce it will go into Executive Session, if necessary, pursuant to Chapter 551 of the Texas Government Code, to receive advice from 

Legal Counsel to discuss matters of land acquisition, litigation, and personnel matters as specifically listed on this agenda.  The Commissioners Court may also announce it 
will go into Executive Session, if necessary, to receive advice from Legal Counsel regarding any other item on this agenda. 

30 401 
Executive Session pursuant to Sections 551.071 and 551.087 of the Texas Government Code: 
consultation with counsel and deliberation regarding economic development negotiations associated 
with Project Big Hat. Possible action may follow in open court. BECERRA 

STANDING AGENDA ITEMS 
The Commissioners Court utilizes Standing Agenda Items to address issues that are frequently or periodically discussed in court.  This section allows the Court to open the 

item when a need for discussion arises. 

31 Discussion of issues related to the Hays County Jail, and the planning of projects pertaining to the public safety 
facilities needs within the County.  Possible action may follow.  INGALSBE/CUTLER 

32 Discussion and possible action related to the burn ban and/or disaster declaration.  BECERRA/SMITH 

33 Discussion of issues related to the road bond projects, including updates from Mike Weaver, Prime Strategies, 
Wade Benton, HNTB and Allen Crozier, HDR.  Possible action may follow.  BECERRA 

34 Discussion of issues related to Electro Purification including updates on the filed application.  Possible action 
may follow. SHELL 

35 Discussion related to the Hays County inmate population, to include current population counts and costs. 
BECERRA 

ADJOURNMENT 



 

Posted by 5:00 o'clock P.M. on the 3rd day of May, 2019 
 

COMMISSIONERS COURT, HAYS COUNTY, TEXAS 
 
 
 
 
 
 
 
 

______________________________________________ 
CLERK OF THE COURT 

 
Hays County encourages compliance with the Americans with Disabilities Act (ADA) in the conduct of all public meetings.  To that end, persons with disabilities who plan to 
attend this meeting and who may need auxiliary aids such as an interpreter for a person who is hearing impaired are requested to contact the Hays County Judge’s Office at 

(512) 393-2205 as soon as the meeting is posted (72 hours before the meeting) or as soon as practical so that appropriate arrangements can be made.  While it would be 
helpful to receive as much advance notice as possible, Hays County will make every reasonable effort to accommodate any valid request regardless of when it is received.  

Braille is not available. 



 

AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 
Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Adopt a proclamation declaring May 15, 2019 as Peace Officers Memorial Day and May 12 - May 18, 2019 as 
Police Week.  
 

ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

PROCLAMATIONS/PRESENTATIONS  May 7, 2019  0 

 
LINE ITEM NUMBER 
 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED:  AUDITOR REVIEW:  
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

JEFF JORDAN  BECERRA  N/A 

 
SUMMARY 
See attached proclamation. 
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PROCLAMATION  
PEACE OFFICERS MEMORIAL DAY AND POLICE WEEK 

 
 

 
 
 
 
 

WHEREAS, the Congress and President of the United States have designated May 15th as Peace Officers Memorial 
Day, and the week in which it falls as Police Week; and 
 
WHEREAS, the members of law enforcement agencies of Hays County play an essential role in safeguarding the rights 
and freedoms of the citizens of Hays County; and 
 
WHEREAS, it is important that all citizens know and understand the problems, duties and responsibilities of their law 
enforcement agencies, and that members of our law enforcement agencies recognize their duty to serve the people by 
safeguarding life and property, by protecting them against violence or disorder, and by protecting the innocent against 
deception and the weak against oppression or intimidation; and     
 
WHEREAS, since the first known line-of-duty death in 1791, 23,695 enforcement officers have made the ultimate 
sacrifice and have been killed in the line of duty; and 
 
WHEREAS, five law enforcement officers have given their lives in the line of duty serving Hays County, Texas; and 
 
WHEREAS, we will never forget the sacrifices of Deputy Sheriff Henry C. Banks (Hays County Sheriff’s Office), Night 
Watchman Henry H. Joslin (Kyle Police Department), Deputy Sheriff John S. Davis, Jr. (Hays County Sheriff’s Office), 
Trooper Randall W. Vetter (Texas Department of Public Safety), and Officer Kenneth J. Copeland (San Marcos Police 
Department) and their families; and  
 
WHEREAS, the law enforcement agencies of Hays County have grown to be modern and scientific law enforcement 
agencies which unceasingly provides a vital public service;    
 
NOW, THEREFORE, BE IT RESOLVED that we, the Hays County Commissioners Court, do hereby call upon all 
citizens of Hays County and upon all patriotic, civil and educational organizations to observe  
 

May 12 to May 18, 2019 as Police Week with appropriate ceremonies in which all of our people may 
join in commemorating police officers, past and present, who by their faithful and loyal devotion to their 
responsibilities have rendered a dedicated service to their communities and, in doing so, have established for 
themselves an enviable and enduring reputation for preserving the rights and security of all citizens; and     

 
May 15, 2019 as Peace Officers Memorial Day to honor those peace officers who, through their 

courageous deeds, have lost their lives or have become disabled in the performance of duty. 
 

ADOPTED THIS THE 7TH DAY OF MAY, 2019 
 

 
      

Ruben Becerra 
Hays County Judge 

 
 

______________________________                              ______________________________ 
Debbie Gonzales Ingalsbe                               Mark Jones 
Commissioner, Pct. 1                                Commissioner, Pct. 2 

 
 

______________________________                              ______________________________ 
Lon A. Shell                                  Walt Smith 
Commissioner, Pct. 3                                Commissioner, Pct. 4 

 
 
ATTEST: 
 
_________________________ 
Elaine H. Cárdenas, MBA, PhD  
Hays County Clerk 

STATE OF TEXAS             § 
 § 

COUNTY OF HAYS § 
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 
Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Adopt a proclamation declaring May, 2019 as ALS Awareness Month. 
 
 

ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

PROCLAMATIONS/PRESENTATIONS  May 7, 2019  N/A 

 
LINE ITEM NUMBER 
N/A 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED:  AUDITOR REVIEW:  
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

  INGALSBE  JONES 

 
SUMMARY 
Please refer to attached proclamation.  
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PROCLAMATION DECLARING MAY 2019 AS  
ALS AWARENESS MONTH 

 
 

 
 
 

 
WHEREAS, ALS, known by many as Lou Gehrig's disease, is a progressive, fatal neurodegenerative disease 
that attacks nerve cells in the brain and spinal cord making even the simplest movements – walking, speaking, 
and gesturing – nearly impossible; and 
 
WHEREAS, approximately 30,000 individuals in the United States are afflicted with ALS at any given time, 
with 5,000 new cases diagnosed each year; and 
 
WHEREAS, persons diagnosed have an average life expectancy of 2 to 5 years, with a person losing their battle 
with the disease every 90 minutes; and  
 
WHEREAS, ALS strikes people regardless of race, sex, age, or ethnicity; and  
 
WHEREAS, finding the causes of, and cure for, ALS will prevent the disease from robbing hundreds of 
thousands of Americans of their dignity and lives; and 
 
WHEREAS, there is no known cause, treatment, or cure for ALS; and  
 
WHEREAS, raising public awareness of this disease will facilitate the discovery of a cure, and bring much-
needed dollars for support and services for families in Texas dealing with ALS. 
 
 
NOW, THEREFORE, BE IT RESOLVED that the Hays County Commissioners Court does hereby 
proclaim May 2019 as:  
 

ALS AWARENESS MONTH 
 

 
 

ADOPTED THIS THE 7th DAY OF MAY 2019 
 
 
 

      
Ruben Becerra  

Hays County Judge 
 
 

______________________________   ______________________________ 
Debbie Gonzales Ingalsbe    Mark Jones 
Commissioner, Pct. 1     Commissioner, Pct. 2 

 
 

______________________________   ______________________________ 
Lon A. Shell       Walt Smith  
Commissioner, Pct. 3     Commissioner, Pct. 4 
 
 

 
ATTEST: 
 
_________________________ 
Elaine H. Cárdenas, MBA, PhD 
Hays County Clerk 
 
 

STATE OF TEXAS             § 
 § 
COUNTY OF HAYS § 
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 
Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Adopt a proclamation declaring May 2019 as Drug Court Month. 

 
ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

PROCLAMATIONS/PRESENTATIONS  May 7, 2019  N/A 

 
LINE ITEM NUMBER 
N/A 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED:  AUDITOR REVIEW:  
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

Judge Chris Johnson, County Court @ Law, #2  INGALSBE  N/A 

 
SUMMARY 
Please refer to proclamation.  
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PROCLAMATION DECLARING MAY 2019 AS 
DRUG COURT MONTH 

 
 

 
 
 

 
WHEREAS, rehabilitation is critical to the criminal justice system and without addressing the underlying 
issues that contribute to criminal behavior, such as mental health or substance abuse, individuals are more 
likely to cycle back into crime. This can lead to ripple effects not only for these individuals, but also for their 
families, employers, and communities at large. Families lose a source of income, businesses become short on 
workers, and children can be placed in foster care; and  
 
WHEREAS, fortunately, drug courts provide a path out of this cycle by diverting nonviolent, low-level 
offenders away from incarceration and into treatment.  Participants come from all walks of life, including 
juveniles and veterans, and each court offers a holistic program that promotes long-term recovery based on the 
challenges they face. Programs can involve supervision, drug-testing, mentoring, and relapse prevention; and  
 
WHEREAS, the Lone Star State is a leader in adult drug court treatment programs and operates one of the 
largest numbers of drug courts in the country. Drug courts have proven to help save lives, increase public 
safety, cut taxpayers cost, and keep families whole. According to the National Association of Drug Court 
Professionals, drug courts have served more than 1.5 million individuals. They can reduce re-offense rates by 
as much as 58 percent and save an average of $6,000 per drug court participant; and  
 
WHEREAS, each May, advocates across the nation celebrate drug court graduates and their families as well as 
all new participants’ chance to achieve rehabilitation. 
 
NOW, THEREFORE, BE IT RESOLVED that the Hays County Commissioners Court does hereby 
proclaim May 2019 as:  
 

DRUG COURT MONTH 
 

And encourages all Texans to learn more about drug courts and the service they provide to our great state. By 
addressing issues related to mental health and substance abuse, we can all work toward a healthier, safer, and 
more prosperous Texas. 
 

ADOPTED THIS THE 7th DAY OF MAY 2019 
 
 
 

      
Ruben Becerra  

Hays County Judge 
 
 

______________________________   ______________________________ 
Debbie Gonzales Ingalsbe    Mark Jones 
Commissioner, Pct. 1     Commissioner, Pct. 2 

 
 

______________________________   ______________________________ 
Lon A. Shell       Walt Smith  
Commissioner, Pct. 3     Commissioner, Pct. 4 
 
 

 
ATTEST: 
 
_________________________ 
Elaine H. Cárdenas, MBA, PhD 
Hays County Clerk 
 
 

STATE OF TEXAS             § 
 § 
COUNTY OF HAYS § 
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 
Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Presentation by Mike Heiligenstein, Executive Director of the Central Texas Mobility Authority (CTRMA), regarding 
the mobility authority operations and membership. 
 

ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

PROCLAMATIONS/PRESENTATIONS  May 7, 2019   

 
LINE ITEM NUMBER 
 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED:  AUDITOR REVIEW:  
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

Mark Jones  JONES  N/A 

 
SUMMARY 
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 

Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Approve payment of County invoices. 

 
ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

CONSENT  May 7, 2019 
 

 

 
LINE ITEM NUMBER 
 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED: N/A AUDITOR APPROVAL: N/A 
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

Auditor’s Office  VILLARREAL-
ALONZO  N/A 

 
SUMMARY 
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 

Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Approve payment of Juror checks. 

 
ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

CONSENT  May 7, 2019 
 

 

 
LINE ITEM NUMBER 
 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED: N/A AUDITOR APPROVAL: N/A 
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

Auditor’s Office  VILLARREAL-
ALONZO  N/A 

 
SUMMARY 
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 

Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Approve the payment of Humana and United Healthcare claims. 

 
ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

CONSENT  May 7, 2019 
 

 

 
LINE ITEM NUMBER 
 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED: N/A AUDITOR APPROVAL: N/A 
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

Auditor’s Office  VILLARREAL-
ALONZO  N/A 

 
SUMMARY 
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 
Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Approve Commissioner Court Minutes of April 30, 2019. 

 
ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

CONSENT  May 7, 2019   

 
LINE ITEM NUMBER 
 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED:  AUDITOR REVIEW:  
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

CARDENAS  BECERRA  N/A 

 
SUMMARY 
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HAYS COUNTY COMMISSIONERS' COURT MINUTES 

                                          ***** *****                                                        

 

 
STATE OF TEXAS * 
COUNTY OF HAYS * 
 
ON THIS THE 30TH DAY OF APRIL A.D., 2019, THE COMMISSIONERS' COURT OF HAYS 
COUNTY, TEXAS, MET IN REGULAR MEETING.  THE FOLLOWING MEMBERS WERE PRESENT, 
TO-WIT: 
 

 RUBEN BECERRA    COUNTY JUDGE  
DEBBIE GONZALES INGALSBE  COMMISSIONER, PCT. 1 

 MARK JONES     COMMISSIONER, PCT. 2 
LON A. SHELL    COMMISSIONER, PCT. 3 

  ELAINE H. CÁRDENAS   COUNTY CLERK 
 

WITH COMMISSIONER, PCT. 4, WALT SMITH, BEING ABSENT AND THE FOLLOWING 
PROCEEDINGS WERE HAD, THAT IS: 
 
Esperanza Baltazar gave the invocation.   Judge Becerra led the court in the Pledge of Allegiance to the United 
States and Texas flags.  Judge Becerra called the meeting to order.   
  
 
PUBLIC COMMENTS 
 
Dan Lyon, resident of San Marcos, made public comment about the Jail.  
 
 
PRESENTATION OF HAYS COUNTY SERVICE AWARDS 
 
Human Resources Specialists, Kim Jeter gave presentation of Hays County Service Awards. 5 – Year Service 
Awards – County Clerk’s Office – Oscar Mejia, Sheriff’s Office – Chase Fuller, Sheriff’s Office – Adam McLeod, 
Sheriff’s Office – Jeffrey Goff, Sheriff’s Office – Travis Terrero, District Attorney’s Office – Princess Cozad, 
Constable Pct. 1 – Gregory Grumbles, 10 – Year Service Awards – Sheriff’s Office – Ryan Watkins, Sheriff’s 
Office, Michael Fuentes, Transportation, Jesse Amaya III, JP PCt. 5 – Pamela England, 30 – Year Service 
Awards – Roberto Trelles, Retirement – IT Department – Michael Schneider, and Sheriff’s Office – Timothy 
Schneider. 

 
 
33808 ADOPT A PROCLAMATION DECLARING MAY 5-11, 2019 AS NATIONAL 

CORRECTIONAL OFFICERS AND EMPLOYEES WEEK 
 
Hays County Sheriff, Gary Cutler and Captain, Julie Villalpando spoke. A motion was made by Commissioner 
Ingalsbe, seconded by Commissioner Shell to adopt a proclamation declaring May 5-11, 2019 as 
National Correctional Officers and Employees Week. All present voting “Aye”.  MOTION PASSED 
 
 
33809 ADOPT A PROCLAMATION DECLARING MAY 1 - 8, 2019 AS CINCO DE MAYO 

WEEK 
 
Judge Becerra spoke. On June 7, 2005 Congress issued a concurrent Resolution calling on the President of the 
United States to observe Cinco de Mayo with appropriate ceremonies and activities. The Office of Hays County 
Judge Becerra, numerous volunteers and the non-profit LULAC Chapter 654 have created "Cinco on the 
Square," the first ever Cinco de Mayo celebration on the courthouse lawn on Saturday, May 4, 2019, to which all 
county employees and Hays County residents are invited to participate. A motion was made by 
Commissioner Shell, seconded by Commissioner Ingalsbe to adopt a proclamation declaring May 1 - 8, 
2019 as Cinco de Mayo Week. All present voting “Aye”.  MOTION PASSED 
 
 
33810 ADOPT A PROCLAMATION TO DECLARING MAY 6-10, 2019 AS ECONOMIC 

DEVELOPMENT WEEK 
 
Greater San Marcos Partnership President, Adriana Cruz spoke. Requested by the Greater San Marcos 
Partnership. A motion was made by Commissioner Ingalsbe, seconded by Commissioner Shell to adopt a 
proclamation to declaring May 6-10, 2019 as Economic Development Week. All present voting “Aye”.  
MOTION PASSED 
 
 
33811  ADOPT A PROCLAMATION DECLARING MAY 2019 AS STOP THE BLEED MONTH 
 
 
Kharley Smith, Director of Emergency Management spoke. Hays County EMS, Katie Contreras spoke. A 
motion was made by Commissioner Shell, seconded by Commissioner Ingalsbe to adopt a proclamation 
declaring May 2019 as Stop the Bleed month. All present voting “Aye”.  MOTION PASSED 
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HAYS COUNTY COMMISSIONERS' COURT MINUTES 

                                          ***** *****                                                        

 

PRESENTATION BY HAYS COUNTY CONSTABLE PRECINCT 1 REGARDING THE DUTIES AND 
RESPONSIBILITIES PERFORMED BY HIS OFFICE 
 
 
Constable Pct. 1, David Peterson presented a PowerPoint presentation to the Court.  
 
  
33812  APPROVE PAYMENTS OF COUNTY INVOICES 
 
A motion was made by Commissioner Ingalsbe, seconded by Commissioner Jones to approve 
payments of County invoices in the amount of $2,902,619.78, as submitted by the County Auditor. All 
present voting “Aye”.  MOTION PASSED 
 
 
Clerk’s Note Agenda Item #8 RE: APPROVE PAYMENTS OF JUROR CHECKS. – was pulled 
 
 
33813  APPROVE THE PAYMENT OF HUMANA AND UNITED HEALTHCARE CLAIMS 
 
A motion was made by Commissioner Ingalsbe, seconded by Commissioner Jones to approve the 
payment of Humana claims in the amount of $625.65 and United Healthcare claims in the amount of 
$201,998.57, as submitted by the County Auditor. All present voting “Aye”.  MOTION PASSED 
 
 
33814  APPROVE COMMISSIONERS COURT MINUTES OF APRIL 23, 2019 
 
A motion was made by Commissioner Ingalsbe, seconded by Commissioner Jones to approve 
Commissioners Court Minutes of April 23, 2019, as presented by the County Clerk. All present voting 
“Aye”.  MOTION PASSED 
 
 
 
33815 AMEND THE CONSTABLE PRECINCT 1 BUDGET FOR ADDITIONAL FUNDS 

NEEDED RELATED TO CONTINUING EDUCATION 
 
The Constable is requesting additional funds for continuing education for the following: *Civil Process 
Conference in Rockwall - 1 Deputy Constable and 2 CCL Bailiffs $633 *Texas Gang Investigators Conference in 
Corpus Christi - 1 Deputy Constable $1,355 Savings within the Constable's operating budget have been 
identified to fund this request. No additional funds are required. Budget Amendment: Decrease Vehicle Lease 
.5475 Increase Cont Ed .5551 A motion was made by Commissioner Shell, seconded by Commissioner 
Ingalsbe to amend the Constable Precinct 1 budget for additional funds needed related to continuing 
education. All present voting “Aye”.  MOTION PASSED 
 
 
33816 AUTHORIZE THE COUNTY JUDGE TO EXECUTE A RENEWAL AGREEMENT 

BETWEEN HAYS COUNTY AND LEXISNEXIS RELATED TO LEGAL RESEARCH 
FOR THE HAYS COUNTY SHERIFF'S OFFICE 

 
LexisNexis is utilized by the inmates of the Hays County Jail for their legal research/law library needs. Funds are 
budgeted within the Jail Division operating budget for this expense. Attachment: Lexis Nexis Renewal 
Agreement. A motion was made by Commissioner Shell, seconded by Commissioner Ingalsbe to 
authorize the County Judge to execute a renewal Agreement between Hays County and LexisNexis 
related to legal research for the Hays County Sheriff's Office. All present voting “Aye”.  MOTION 
PASSED 
 
 
33817 ADOPT A RESOLUTION EXPRESSING THE INTENT TO ENTER INTO AND ABIDE 

BY THE CONDITIONS OF A MULTIPLE USE AGREEMENT BETWEEN HAYS 
COUNTY AND THE TEXAS DEPARTMENT OF TRANSPORTATION FOR THE 
INSTALLATION OF FLOOD WARNING RELATED EQUIPMENT WITHIN TEXAS 
DEPARTMENT OF TRANSPORTATION RIGHT OF WAY 

 
Please refer to attached resolution. TxDot form driven template for the Multiple Use Agreement. A motion was 
made by Commissioner Shell, seconded by Commissioner Ingalsbe to adopt a resolution expressing the 
intent to enter into and abide by the conditions of a Multiple Use Agreement between Hays County and 
the Texas Department of Transportation for the installation of flood warning related equipment within 
Texas Department of Transportation Right of Way. All present voting “Aye”.  MOTION PASSED 
 
 
33818 AUTHORIZE PAYMENT TO CARD SERVICES FOR THE DISTRICT ATTORNEY'S 

OFFICE RELATED TO WITNESS TRAVEL IN WHICH NO PURCHASE ORDER WAS 
ISSUED AS REQUIRED PER COUNTY PURCHASING POLICY 
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HAYS COUNTY COMMISSIONERS' COURT MINUTES 

                                          ***** *****                                                        

 

Dan Lyon, resident of San Marcos, made public comment. The District Attorney's office made travel 
arrangements for a witness for an upcoming jury trial late in the evening and failed to obtain a purchase order as 
required per County Purchasing Policy. Funds are available within their operating budget to cover this 
expenditure. A motion was made by Commissioner Shell, seconded by Commissioner Jones to authorize 
payment to Card Services for the District Attorney's Office related to witness travel in which no 
purchase order was issued as required per County Purchasing Policy. All present voting “Aye”.  
MOTION PASSED 
 
 
33819 ACCEPT THE DELIVERY OF THE FISCAL YEAR 2018 INTERNAL EXAMINATION 

REPORTS FOR THE SHERIFF'S OFFICE JAIL COMMISSARY ACCOUNT, 
SHERIFF'S OFFICE FEDERAL DISCRETIONARY ACCOUNT, AND THE SHERIFF'S 
OFFICE DRUG FORFEITURE FUND 

 
A motion was made by Commissioner Ingalsbe, seconded by Commissioner Shell to accept the delivery 
of the Fiscal Year 2018 Internal Examination Reports for the Sheriff's Office Jail Commissary Account, 
Sheriff's Office Federal Discretionary Account, and the Sheriff's Office Drug Forfeiture Fund. All present 
voting “Aye”.  MOTION PASSED 
 
 
33820 APPROVE OUT OF STATE TRAVEL FOR DETECTIVE NELSON WRAY TO ATTEND 

THE BASIC COMPUTER EVIDENCE RECOVERY TRAINING IN HOOVER, ALABAMA 
FUNDED BY THE UNITED STATES SECRET SERVICE GRANT PROGRAM 

 
Out of state travel is needed to send Detective Nelson Wray to attend the Basic Computer Evidence Recovery 
Training in Hoover, Alabama beginning July, 8, 2019 - August 8, 2019. This is a 20 day course designed to train 
Law Enforcement officers how to understand mobile device seizures, how to track histories of mobile devices, 
and teach basic drafting of court orders and search warrants. This course is a combination of instructor lecture 
and practical exercises. Having Detective Wray attend this training will help him with investigating crimes that 
occur in Hays County pertaining to mobile devices such as cell phones, GPS units and tablets. All fees 
(registration, hotel and per diem) will be paid directly by the US Secret Service. A motion was made by 
Commissioner Ingalsbe, seconded by Commissioner Shell to approve out of state travel for Detective 
Nelson Wray to attend the Basic Computer Evidence Recovery training in Hoover, Alabama funded by 
the United States Secret Service grant program. All present voting “Aye”.  MOTION PASSED 
 
 
33821 AUTHORIZE THE BUILDING MAINTENANCE DEPARTMENT TO UTILIZE EXISTING 

FUNDS FOR THE PURCHASE AND INSTALLATION OF LOCKING MECHANISMS 
FOR TEN GOVERNMENT CENTER COURTROOM DOORS 

 
The Building Maintenance Department is seeking authorization to purchase and install lock mechanisms on ten 
Government Center courtroom doors. Three quotes were obtained with Hull Supply Co. providing the lowest bid. 
They will furnish and install all locks under the supervision of Building Maintenance. Funds are available within 
the Infrastructure Improvement Fee Fund for this purchase. Attachment: Hull Supply proposal. A motion was 
made by Commissioner Ingalsbe, seconded by Commissioner Shell to authorize the Building 
Maintenance Department to utilize existing funds for the purchase and installation of locking 
mechanisms for ten Government Center courtroom doors. All present voting “Aye”.  MOTION PASSED 
 
 
33822 SUB-1235; CALL FOR A PUBLIC HEARING ON MAY 14TH, 2019 TO DISCUSS 

APPROVAL OF THE REPLAT OF LOT 6, HILLVIEW ADDITION SUBDIVISION 
 
Hillview Addition is a recorded subdivision located off of Hillview Circle in Precinct 4. The proposed re-plat will 
divide the 10.01 acre lot 6 into 2 lots. Water service will be provided by private wells and rainwater collection. 
Wastewater treatment will be accomplished by individual on-site sewage facilities. A motion was made by 
Commissioner Shell, seconded by Commissioner Jones to Call for a Public Hearing on May 14th, 2019 
to discuss approval of SUB-1235 the Replat of Lot 6, Hillview Addition Subdivision. All present voting 
“Aye”.  MOTION PASSED 
 
 
33823 AUTHORIZE THE COUNTY JUDGE TO EXECUTE A MEMORANDUM OF 

UNDERSTANDING BETWEEN HAYS COUNTY AND THE BUREAU OF LAND 
MANAGEMENT FOR RAWS MAINTENANCE 

 
Dan Lyon, resident of San Marcos, made public comment. Kharley Smith, Director of Emergency Management 
spoke. Authorize the County Judge to execute a Memorandum of Understanding between Hays County and the 
Bureau of Land Management for maintenance on the Remote Automated Weather Stations which require yearly 
maintenance to ensure quality fire and flood data are collected according to protocol. A motion was made by 
Commissioner Ingalsbe, seconded by Commissioner Jones to authorize the County Judge to execute a 
Memorandum of Understanding between Hays County and the Bureau of Land Management for RAWS 
maintenance. All present voting “Aye”.  MOTION PASSED 
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33824 ACTION REGARDING REQUEST FROM TAXPAYER TO REFUND PENALTY AND 
INTEREST ACCRUED ON A TAX PAYMENT, CITING SECTION 33.011(H) OF THE 
TEXAS PROPERTY TAX CODE 

 
Tax Assessor – Collector, Jenifer O’Kane spoke. See attached evidence submitted by the taxpayer showing 
proof of attempt to pay the original tax amount electronically in the proper manner before the delinquency date. 
Taxpayer states that failure to pay was caused by an error in the transmission of funds. A motion was made by 
Commissioner Ingalsbe, seconded by Commissioner Jones to request from taxpayer to refund penalty 
and interest accrued on a tax payment, citing Section 33.011(h) of the Texas Property Tax Code. All 
present voting “Aye”.  MOTION PASSED 
 
 
33825 AUTHORIZE THE TAX OFFICE TO HIRE A TEMPORARY ACCOUNTANT I FOR 

CROSS TRAINING PURPOSES, NOT TO EXCEED 8 HOURS A WEEK FOR A 6-
WEEK PERIOD EFFECTIVE MAY 1, 2019 

 
Tax Assessor – Collector, Jenifer O’Kane spoke. The Tax Office recently hired a new Accountant I which was 
double filled for a two-week period with the retiring employee as allowed per the Personnel Policy. However, 
due to the complexities of the daily accounting duties, this was not adequate to properly train the new employee. 
The Tax Assessor is requesting the Courts approval to hire a former Accountant that worked in the Tax Office 
for over 18 years to assist and provide additional training on a temporary basis. The temporary employee will 
work two days a week for four hours each day for a six-week period (not to exceed 48 hours) at the minimum 
hourly rate of $21.81 per hour. Salary savings are available due to attrition to fund this request. Financial 
Impact: Temp Salary - $1,047 FICA/Medicare - $ 80 Total Required - $1,127. A motion was made by 
Commissioner Shell, seconded by Commissioner Jones to authorize the Tax Office to hire a temporary 
Accountant I for cross training purposes, not to exceed 8 hours a week for a 6-week period effective 
May 1, 2019. All present voting “Aye”.  MOTION PASSED 
 
 
33826 AUTHORIZE THE COUNTY JUDGE TO EXECUTE A PROFESSIONAL SERVICES 

AGREEMENT WITH TYLER TECHNOLOGIES, INC. RELATED TO A CRIMINAL 
JUSTICE PRE-FILING SOFTWARE MODULE AND AMEND THE BUDGET 
ACCORDINGLY 

 
District Attorney, Wes Mau, Commissioner Ingalsbe and Judge Becerra spoke. The DA & IT Departments have 
researched a software solution related to the implementation of prefiling procedures for criminal cases. This 
software module is part of our current Odyssey System and will improve the efficiencies of the criminal justice 
system by assigning criminal cases to courts at magistration. Additionally, the Pre-File Module will provide a 
repository for staff to store electronic and paper files prior to the official case filing and allow pre- and post- 
filings to be stored in a single electronic file. There are no reoccurring fees associated with this module 
implementation. Funds are available in the County and District Court Technology Fund for this software 
enhancement. Budget Amendment: Decrease General Supplies .5201 Increase Software_Capital .5718_700 
Attachment: Tyler Technology Pre-File Software Module PSA. A motion was made by Commissioner 
Ingalsbe, seconded by Commissioner Jones to authorize the County Judge to execute a Professional 
Services Agreement with Tyler Technologies, Inc. related to a Criminal Justice Pre-Filing Software 
Module and amend the budget accordingly. All present voting “Aye”.  MOTION PASSED 
 
 
33827 AUTHORIZE THE OFFICE OF EMERGENCY SERVICE TO CREATE ONE NEW GIS 

CAD/PUBLIC SAFETY SPECIALIST POSITION, GRADE 113 EFFECTIVE MAY 1ST 
AND AMEND THE BUDGET ACCORDINGLY 

 
Kharley Smith, Director of Emergency Management spoke. Programs Manager for GIS and 911 addressing, 
Steve Floyd, spoke. The Hays County Office of Emergency Services, in collaboration with Hays County IT, 
Development Services, and GIS, have identified a need to further expand upon our GIS capabilities for public 
safety as well as assisting in the current Tyler Technologies project. This position will be responsible for GIS 
analytics for emergency response, conversion of spatial data, liaise for multiple departments/divisions, and 
project management. Potential Funding Source - Co-Wide Contingencies Budget Amendment: ($34,048) - 
Decrease Co-Wide Contingences $18,907 - Increase Staff Salaries $ 3,870 - Increase 
FICA/Medicare/Retirement $ 4,917 - Increase Insurances $ 1,925 - Increase Computer Equipment (Desktop 
Computer) $ 3,200 - Increase Computer Equipment (Laptop) $ 679 - Increase Data Supplies (Monitors, UPS, 
Speakers) $ 550 - Increase Telephone Expense. A motion was made by Commissioner Ingalsbe, seconded 
by Commissioner Shell  to authorize the Office of Emergency Service to create one new GIS CAD/Public 
Safety Specialist position, grade 113 effective May 1st and amend the budget accordingly. All present 
voting “Aye”.  MOTION PASSED 
 
 
33828 EXECUTIVE SESSION PURSUANT TO 551.071 OF THE TEXAS GOVERNMENT 

CODE: CONSULTATION WITH COUNSEL REGARDING PENDING AND/OR 
CONTEMPLATED LITIGATION INVOLVING HAYS COUNTY. POSSIBLE ACTION 
MAY FOLLOW IN OPEN COURT 

 
 
Court convened into Executive Session at 10:27 a.m. and reconvened into open court at 10:44 a.m. In 
Executive Session were Commissioner Ingalsbe, Commissioner Jones, Commissioner Shell, Judge Becerra, 
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Chief of Staff, Alex Villalobos, General Counsel, Mark Kennedy, Assistant General Counsel, Jordan Powell, and 
Legal Support Services Specialist, Janice Jones. A motion was made by Commissioner Shell seconded by 
Commissioner Jones to authorize General Counsel to execute settlement agreements involving Hays 
County and negotiated with and through the Texas Association of Counties, from time to time, on an as-
needed basis. All present voting “Aye”.  MOTION PASSED 
 
 
Clerk’s Note Agenda Item #25 RE: EXECUTIVE SESSION PURSUANT TO SECTIONS 551.071 
AND 551.087 OF THE TEXAS GOVERNMENT CODE: CONSULTATION WITH COUNSEL AND 
DELIBERATION REGARDING ECONOMIC DEVELOPMENT NEGOTIATIONS ASSOCIATED WITH 
PROJECT BIG HAT. POSSIBLE ACTION MAY FOLLOW IN OPEN COURT. – was pulled 
 
 
33829 EXECUTIVE SESSION PURSUANT TO SECTIONS 551.071 AND 551.072 OF THE 

TEXAS GOVERNMENT CODE: CONSULTATION WITH COUNSEL AND 
DELIBERATION REGARDING THE PURCHASE, EXCHANGE OR VALUE OF RIGHT 
OF WAY ALONG PROPOSED FM110 IN PCT. 1. POSSIBLE ACTION MAY FOLLOW 
IN OPEN COURT 

 
  
Court convened into Executive Session at 10: 22 a.m. and reconvened into open court at 10:27 a.m. In 
Executive Session were Commissioner Ingalsbe, Commissioner Jones, Commissioner Shell, Judge Becerra, 
Chief of Staff, Alex Villalobos, General Counsel, Mark Kennedy, Assistant General Counsel, Jordan Powell, 
Transportation Director, Jerry Borcherding and Legal Support Services Specialist, Janice Jones. A motion was 
made by Commissioner Ingalsbe, seconded by Commissioner Jones to authorize the County Judge to 
execute a Temporary Construction Easement between Hays County and RELP SMART, LLC for a 
temporary driveway near proposed FM110 and Hwy 80, to be used as a temporary construction entrance 
to the San Marcos S.M.A.R.T terminal, as presented in executive session. All present voting “Aye”.  
MOTION PASSED 
 
 
Clerk’s Note Agenda Item #27 RE: DISCUSSION OF ISSUES RELATED TO THE HAYS COUNTY 
JAIL, AND THE PLANNING OF PROJECTS PERTAINING TO THE PUBLIC SAFETY FACILITIES NEEDS 
WITHIN THE COUNTY.  POSSIBLE ACTION MAY FOLLOW. – was pulled 
 
 
ACTION RELATED TO THE BURN BAN AND/OR DISASTER DECLARATION 
 
Judge Becerra gave the Burn Ban update. Burn Ban is not necessary until conditions change significantly.  

 
Clerk’s Note Agenda Item #29 RE: DISCUSSION OF ISSUES RELATED TO THE ROAD BOND 
PROJECTS, INCLUDING UPDATES FROM MIKE WEAVER, PRIME STRATEGIES, WADE BENTON, HNTB 
AND ALLEN CROZIER, HDR.  POSSIBLE ACTION MAY FOLLOW. – was pulled 
 
 
Clerk’s Note Agenda Item #30 RE: DISCUSSION OF ISSUES RELATED TO ELECTRO 
PURIFICATION INCLUDING UPDATES ON THE FILED APPLICATION.  POSSIBLE ACTION MAY FOLLOW. 
– was pulled 
 
 
DISCUSSION RELATED TO THE HAYS COUNTY INMATE POPULATION, TO INCLUDE CURRENT 
POPULATION COUNTS AND COSTS.  
 
Hays County’s current maximum jail capacity is 362 inmates. Jail Standards recommends holding approximately 
10%of capacity open. The jail’s daily average was 533 and peak was 542 on April 25th for the week of April 21st  
to April 27th, 2019. Estimated cost for outsourcing inmates this week as $73,979.00. The average number of 
outsourced males is 207 and females are 3. This week’s inmates were housed in the following counties: Bell, 
Burnet, Caldwell, McLennan, Limestone and Walker.  
 
 
ADJOURNMENT 
 
A motion was made by Commissioner Jones 10:47 a.m. 
 
 

 
I, ELAINE H. CÁRDENAS, COUNTY CLERK and EXOFFICIO CLERK OF THE COMMISSIONERS’ 

COURT, do hereby certify that the foregoing contains a true and accurate record of the 

proceedings had by the Hays County Commissioners’ Court on   April 30, 2019. 
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                ELAINE H. CÁRDENAS, COUNTY CLERK AND EXOFFICIO 

       CLERK OF THE COMMISSIONERS’ COURT OF  
                         HAYS COUNTY, TEXAS 
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 
Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Approve the payment of the May 15, 2019 payroll disbursements in an amount not to exceed $2,650,400.00 
effective May 15, 2019 and post totals for wages, withholdings, deductions and benefits on the Hays County 
website once finalized. 
 

ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

CONSENT  May 7, 2019  N/A 

 
LINE ITEM NUMBER 
N/A 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED:  AUDITOR REVIEW:  
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

Britney Richey, Hays County Treasurer  BECERRA  N/A 

 
SUMMARY 
Approve the May mid-month payroll disbursements not to exceed $2,650,400.00. 
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AGENDA ITEM REQUEST FORM 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Authorize On-Site Sewage Facility Permit for office/warehouse buildings at 5566 Niederwald Strasse, Kyle, Texas 
78640. 

ITEM TYPE MEETING DATE AMOUNT REQUIRED 

CONSENT May 7, 2019 

LINE ITEM NUMBER 

AUDITOR USE ONLY 
AUDITOR COMMENTS: 

PURCHASING GUIDELINES FOLLOWED: AUDITOR REVIEW: 

REQUESTED BY SPONSOR CO-SPONSOR 

Caitlyn Strickland, Director of Development Services JONES N/A 

SUMMARY
David Cuddy of Studio Estates is proposing an On-Site Sewage System to serve five warehouse/office buildings.  
The system is designed to accommodate up to 221 employees and customers.  This 12.004-acre tract of land will 
be served by a public water supply. 
The system designer, Jim Bettridge, R.S., has designed a proprietary treatment system.  After treatment, the 
effluent will be dispersed via drip irrigation tubing for a maximum daily rate of 1105 gallons. 
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 
Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Authorize On-Site Sewage Facility Permit for addition of lift station at 31560 RR 12, Dripping Springs, TX 78620. 

 
ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

CONSENT  May 7, 2019   

 
LINE ITEM NUMBER 
 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED:  AUDITOR REVIEW:  
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

Caitlyn Strickland, Director of Development Services  SMITH  N/A 

 
SUMMARY 
Walt Graner of Graner Holdings, LLC is proposing an addition to an existing On-Site Sewage System to serve a 
small office building.  This 2.577-acre tract of land is Lot 5-A in the Wildwood Hills Subdivision and is served by a 
public water supply. 
The proposed building will be connected to a lift station that will pump to the permitted system.  The system 
designer, Greg Johnson, P.E., had designed a non-standard treatment system with flow equalization.  After 
treatment, the effluent will be dispersed via drip irrigation tubing for a maximum daily rate of 773 gallons.   
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 
Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Authorize the County Judge to submit a revised resolution to the Office of the Governor, Criminal Justice Division 
(CJD) for the Hays County Incident Area Communications project. 
 

ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

CONSENT  May 7, 2019  N/A 

 
LINE ITEM NUMBER 
N/A 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED:  AUDITOR REVIEW:  
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

T. Crumley  BECERRA  N/A 

 
SUMMARY 
The Commissioners Court authorized the submittal of this grant application on February 13, 2018. These funds will 
be utilized to provide deployable, comprehensive, communication solutions to the Hays County Emergency 
Responders for use during incidents or call-outs requiring multiple person collaboration.  
 
The Office of the Governor (CJD) has requested an updated Resolution that reflects the new Authorized Official. 
The Resolution will be electronically updated into e-grants. 
 
Grant Number: 3568201 
Grant Period: 10/01/2018 - 09/30/2019 
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San Marcos, Texas 
 

Revised Resolution 
 

STATE OF TEXAS    § 
               § 
COUNTY OF HAYS  § 
 
 
WHEREAS, The County of Hays finds it in the best interest of the citizens of Hays County, that the Hays 
County Incident Area Communications project be operated for the 2019 fiscal year; and  
 
WHEREAS, The County of Hays agrees in the event of loss or misuse of the Office of the Governor 
funds, the County of Hays assures that the funds will be returned to the Office of the Governor in full.  
 
WHEREAS, The County of Hays designates Ruben Becerra, Hays County Judge as the grantee’s 
authorized official.  The authorized official is given the power to apply for, accept, reject, alter or 
terminate the grant on behalf of the applicant agency.  
 
NOW THEREFORE, BE IT RESOLVED that the County of Hays approves the revised grantee’s 
authorized official for the Hays County Area Communications project to the Office of the Governor.      
 

ADOPTED THIS DAY of May 7, 2019 
 

_____________________________________ 
Ruben Becerra 

Hays County Judge 
Grant Number: 3568201 
 

 
ATTEST: 
 
___________________ 
Elaine Cardenas, MBA, PhD  
Hays County Clerk  
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AGENDA ITEM REQUEST FORM 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Authorize the County Judge to submit a revised resolution to the Office of the Governor, Criminal Justice Division 
(CJD) for the Hays County Crime Scene Analysis Solution project. 

ITEM TYPE MEETING DATE AMOUNT REQUIRED 

CONSENT May 7, 2019 N/A 

LINE ITEM NUMBER 
N/A 

AUDITOR USE ONLY 
AUDITOR COMMENTS: 

PURCHASING GUIDELINES FOLLOWED: AUDITOR REVIEW: 

REQUESTED BY SPONSOR CO-SPONSOR 

T. Crumley BECERRA N/A 

SUMMARY
The Commissioners Court authorized the submittal of this grant application on February 13, 2018. This grant is to 
provide the Hays County Sheriff's Department with a crime scene analysis solution that will allow for 3D diagraming 
of crime and accident scenes. 

The Office of the Governor (CJD) has requested an updated Resolution that reflects the new Authorized Official. 
The Resolution will be electronically updated into e-grants. 

Grant Number: 3565901 
Grant Period: 10/01/2018 - 09/30/2019 
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San Marcos, Texas 
 

Revised Resolution 
 

STATE OF TEXAS    § 
               § 
COUNTY OF HAYS  § 
 
 
WHEREAS, The County of Hays finds it in the best interest of the citizens of Hays County, that the Hays 
County Crime Scene Analysis Software project be operated for the 2019 fiscal year; and  
 
WHEREAS, The County of Hays agrees in the event of loss or misuse of the Office of the Governor 
funds, the County of Hays assures that the funds will be returned to the Office of the Governor in full.  
 
WHEREAS, The County of Hays designates Ruben Becerra, Hays County Judge as the grantee’s 
authorized official.  The authorized official is given the power to apply for, accept, reject, alter or 
terminate the grant on behalf of the applicant agency.  
 
NOW THEREFORE, BE IT RESOLVED that the County of Hays approves the revised grantee’s 
authorized official for the Hays County Crime Scene Analysis Software to the Office of the Governor.      
 

ADOPTED THIS DAY of May 7, 2019 
 

_____________________________________ 
Ruben Becerra 

Hays County Judge 
Grant Number: 3565901 
 

 
ATTEST: 
 
___________________ 
Elaine Cardenas, MBA, PhD  
Hays County Clerk  
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AGENDA ITEM REQUEST FORM 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Approve the cancellation of Hays County Commissioners Court on May 28, 2019. 

ITEM TYPE MEETING DATE AMOUNT REQUIRED 

CONSENT May 7, 2019 N/A 

LINE ITEM NUMBER 
N/A 

AUDITOR USE ONLY 
AUDITOR COMMENTS: 

PURCHASING GUIDELINES FOLLOWED: AUDITOR REVIEW: 

REQUESTED BY SPONSOR CO-SPONSOR 

BECERRA N/A 

SUMMARY
Commissioners Court Representatives and staff will be attending the Travis County District Court Hearing on Kinder 
Morgan.   
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 
Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Authorize On-Site Sewage Facility permit for two rental houses located at 101 Eastern Rd, Wimberley, Texas 
78676. 
 

ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

CONSENT  May 7, 2019  N/A 

 
LINE ITEM NUMBER 
 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED:  AUDITOR REVIEW:  
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

Caitlyn Strickland  SHELL  N/A 

 
SUMMARY 
Curtis Jinkins is proposing an On-Site Sewage Facility for a long-term rental house and a short-term rental house 
located at 101 Eastern Road in Wimberley.  This property is Lot 25B-2 in the Green Acres Subdivision and will be 
served by a public water supply. 
 
The system designer, Kyle DeHart, R.S., has designed a proprietary treatment system with flow equalization.  After 
treatment, the effluent will be disposed via surface application for a maximum daily rate of 300 gallons   
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 
Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Authorize the Constable Precinct 5 Office to purchase one additional Axon In-Car Camera System and amend the 
budget accordingly. 
 

ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

CONSENT  May 7, 2019  $2,769 

 
LINE ITEM NUMBER 
001-639-00.5717_400 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED: YES AUDITOR REVIEW: MARISOL VILLARREAL-ALONZO 
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

Constable John Ellen  JONES  N/A 

 
SUMMARY 
In August 2018 the Commissioner's Court authorized additional Axon in-car camera systems to fully equip the 
newly leased vehicles for all Constable's Offices. Due to an oversight, one camera system was not included in the 
list of equipment that was authorized for purchase for the Constable Pct. 5 fleet.  Potential Funding Source Co-Wide 
Contingencies. 
 
Attachment:  Axon Enterprise Quote 
 
Budget Amendment: 
Decrease Co-Wide Contingences  
Increase Law Enforcement Equipment  
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Payment Terms: Net 30
Delivery Method: Fedex - Ground

Contract Number: 00012784

Q-210556-43579.791RM

Year 1

Item Description Quantity
List Unit 

Price 
Net Unit Price Total (USD)

Axon Plans & Packages

80154 EVIDENCE.COM STORAGE, UNLIMITED, 5 YEAR 
UPFRONT, FLEET 1 0.00 0.00 0.00

Hardware

71088 AXON FLEET 2 KIT 1 0.00 0.00 0.00
80181 EXTENDED WARRANTY, 4 YEAR, FLEET 2 KIT 1 0.00 0.00 0.00

11634 CRADLEPOINT IBR900-1200M-NPS+5 YEAR 
NETCLOUD ESSENT (PRIME) 1 1,509.00 1,509.00 1,509.00

11511 ROUTER ANTENNA, FLEET 1 270.00 270.00 270.00
74110 CABLE, CAT6 ETHERNET 25 FT, FLEET 1 0.00 0.00 0.00

Other

80197 FLEET 2 UNLIMITED 60 PLAN LICENSE: 5 YEAR 1 0.00 0.00 0.00
80198 Fleet 2 Unlimited 60 Plan Annual Payment 1 990.00 990.00 990.00

Subtotal 2,769.00

Estimated Shipping 0.00
Estimated Tax 0.00

Total 2,769.00

Issued: 04/24/2019

Quote Expiration: 10/31/2019 

Account Number: 459447 
Axon Enterprise, Inc.
17800 N 85th St.
Scottsdale, Arizona 85255
United States
Phone: (800) 978-2737

Axon Ente
17800 N 85th
Scottsdale, A
United States
Phone: (800)

Protect Life.

PRIMARY CONTACT
Marva Pearce

Phone: (512) 393-2845
Email: marva@co.hays.tx.us

BILL TO
Hays County Constable Pct. 5
500 Jack C Hays Trail
Buda, TX 78610
US

SHIP TO
Marva Pearce
Hays County Constable Pct. 5
500 Jack C Hays Trail
Buda, TX 78610
US

SALES REPRESENTATIVE
Russ Myers

Phone: 480-463-2168
Email: rmyers@axon.com

Fax: 480-999-6151

Q-210556-43579.791RM
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Year 2

Item Description Quantity
List Unit 

Price
Net Unit Price Total (USD)

Other

80198 Fleet 2 Unlimited 60 Plan Annual Payment 1 1,188.00 1,188.00 1,188.00
Subtotal 1,188.00

Estimated Tax 0.00
Total 1,188.00

Grand Total 3,957.00

Protect Life.Q-210556-43579.791RM
232



Agency Created For: Hays County Constable Pct. 5

Axon Fleet In-Car Recording Platform

This document details a proposed system design

STATEMENT OF WORK & CONFIGURATION DOCUMENT

Quote: Q-210556-43579.791RM

Sold By: Russ Myers
Designed By: Jake Borro
Installed By: Customer 

Target Install Date:

3

Q-210556-43579.791RM

V-3.26.18
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SYSTEM CONFIGURATION DETAILS
The following sections detail the configuration of the Axon Fleet In-Car System

Vehicle Hardware

Vehicle Hardware

2 Axon Fleet Cameras will be installed in each vehicle

2 Axon Fleet Battery Boxes will be installed in each vehicle

1 Axon Signal Units will be installed in each vehicle

1 Cradlepoint IBR900 Series router will be installed in each vehicle

Axon Battery Boxes
The battery box provides power to its connected camera for up to 4 hours allowing for video offload while 
the vehicle ignition state is OFF and the MDT is connected and available.

Signal Activation Methods
When triggered, the Axon Signal Vehicle (ASV) device will activate the recording mechanism for all 
configured Axon cameras within 30 feet of the vehicle.

Mobile Data Terminal Each vehicle will be equipped with a Mobile Data Terminal provided by the customer.

Mobile Data Terminal 

Requirements

Operating System: Windows 7 or Windows 10 - x32 or x64 with the most current service packs and 
updates 
Hard Drive: Must have 25GB+ of free disk space
RAM/Memory: Windows 7 - 4GB or greater | Windows 10 - 8GB or greater
Ethernet Port: The system requires the MDT to have one dedicated and available Ethernet port reserved 
for an Ethernet cable from router. The Ethernet port can be located on an electronic and stationary mobile 
docking station. If a docking station is used, it is the preferred location for the Ethernet port.
Wi-Fi Card: The system requires an 802.11n compatible Wi-Fi card using 5Ghz band.
USB Ports: If the computer is assigned to the officer and does not remain with the vehicle, then the
number dongles ordered should equal the number of officers or the number of computers assigned. At least 
one dedicated and available USB 2.0 port for the Fleet USB dongle USB Port on MDT or Dock.

VEHICLE OVERVIEW
SITE NAME CUSTOMER NAME

Headquarters Hays County Constable Pct. 5

Total Configured Vehicles

• 1 Total Vehicles with this Configuration

Video Capture Sources

• 2 Total Cameras Deployed

• 1 Axon Signal Unit(s) Per Vehicle

Mobile Data Terminal Per Vehicle

• 1 Located In Each Vehicle

Mobile Router Per Vehicle

• 1 Cradlepoint IBR900 Series

Offload Mechanism

• 4G LTE Cellular

Evidence Management System

• Evidence.com

Axon Camera

Signal Unit

In-Car Router

Battery Box

4
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Additional  
Considerations

If the customer has a MiFi hotspot, embedded cellular, or USB 4G, then the customer must purchase a 
Cradlepoint router with an external antenna and Cradlecare.
For agencies that use NetMotion Mobility, Axon traffic must be passed through; such that it does not 
use the Mobility VPN tunnel. Customer must provide IT and / or Admin resources at time of installation 
to ensure data routing if functional for Axon Fleet operation.

In the event an Agency is unable to support the IT requirements associated with the installation, Axon 
reserves the right to charge the Agency for additional time associated with on-site work completed by 
an Axon Employee.

Hardware Provisioning
Axon will provide the following router for all vehicles: Cradlepoint IBR900 Series

The customer will provide a MDT for each vehicle

In-Car Network Considerations

Network Requirements
Cradlepoint IBR900 Series will create a dedicated 5Ghz WiFi network within each vehicle. This network 
will join the Axon Fleet cameras and Mobile Data Terminal together.

Network Addressing

IP Addressing Total IPs Required

Axon Fleet Cameras 2

4Mobile Data Terminal 1

Cradlepoint IBR900 Series 1

Hardware Provisioning Customer to provide all IP addressing and applicable network information

Network ConsiderationAgreement

Network Consideration 
Agreement

Customer acknowledges the minimum requirements for the network to support this Statement of  Work.

All Axon employees performing services under this SOW are CJIS certified.

If the network provided by Customer does not meet the minimum requirements, or in the event of a 
requested change in scope of the project, a Change Order will be required and additional fees may 
apply.  Additional fees would also apply if Axon is required to extend the installation time for reasons 
caused by the customer or the customer network accessibility.

5
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Professional Services & Training

Project Management

Axon will assign a Project Manager that will provide the expertise to execute a successful Fleet 
camera  deployment and implementation. The Project Manager will have knowledge and experience
with all phases of the project management lifecycle and with all application modules being  
implemented. He/she will work closely with the customer's project manager and project team members 
and will be responsible for completing the tasks required to meet all contract deliverables.

Vehicle Installation 

Customer will be performing the installation of all Axon Fleet vehicle hardware. Installation services 
purchased from Axon include a “clip” and removal of existing in-car system hardware. This does not 
include “full removal” of existing wiring. A “full removal” of all existing hardware and wiring is subject to 
additional fees. Axon provides basic Fleet operation overview to the customer lead and/or Admin at 
the time of install.

Clip vs Rip installation removal:

o It is necessary to differentiate between the type of equipment removal to be provided by 
Axon. Standard Fleet Installation includes hardware removal in a fashion considered 
“Clip” which means Axon cuts the wires from the old system without removing multiple 
panels, removing all wiring and parts from the old system. In the case Axon removes 
the hardware Axon is not responsible for the surplus of hardware or any devices that 
may have been physically integrated with the removed system. In some situations, 
radar systems are integrated with the in-car video system and have a cable that 
connects to the system, if Axon removes the old in car system then Axon is not 
responsible for the radar system as part of the removal.

o A “Rip” removal should be contracted through ProLogic directly. The Rip would be 
similar to a complete and full removal, which is more common when they retire a 
vehicle from service. 

Custom Trigger 
Installation 

Axon Signal Units have multiple trigger configuration options. Any trigger configurations that include a 
door or magnetic door switch are considered “custom” and may be subject to additional fees.
An Axon representative has discussed with the Agency the standard triggers of the Fleet System.    
Those standard triggers include light-bar activation, speed, crash and gun-locks. The light-bar must 
have a controller to allow Axon to interface for the desired position, gun-locks must be installed with 
existing hardware in the vehicle. Doors are considered “CUSTOM” since they required additional 
hardware and time for installation, typically requiring the door may need to be taken apart for the 
installation.

Training
End-user go-live training provides individual device set up and configuration assistance, training on 
device use, Evidence.com and AXON View XL.
End-user go-live training and support is not included in the installation fee scope.

6
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4G / Cellular Offload Considerations 

Network Considerations 

The Cradlepoint IBR900 Series will be the connection which allows 4G upload of recorded video

The customer will ensure that their cellular contract does not allow for data throttling, or service denial, once 
a set data threshold is met. Throttling or denial of service will negatively affect Fleet upload  capabilities.

The MDT's 4G connection will facilitate the upload of recorded video content.

Hardware Provisioning The customer will provide all 4G sim cards as required by their mobile provider.

7
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Notes

This quote is co-termed with quote Q-103210 (executed contract #12784). Year one has been pro-rated to10 months to align with agency annual 
billing dates. This has been done according to an anticipated ship date range of 10/15/2019-11/1/2019. The end date of these subscriptions is 
subject to change if the ship/start date changes.

Axon’s Sales Terms and Conditions

This Quote is limited to and conditional upon your acceptance of the provisions set forth herein and Axon’s Master Services and Purchasing 
Agreement (posted at www.axon.com/legal/sales-terms-and-conditions), as well as the attached Statement of Work (SOW) for Axon Fleet and/or 
Axon Interview Room purchase, if applicable. Any purchase order issued in response to this Quote is subject solely to the above referenced terms 
and conditions. By signing below, you represent that you are lawfully able to enter into contracts. If you are signing on behalf of an entity (including 
but not limited to the company, municipality, or government agency for whom you work), you represent to Axon that you have legal authority to bind 
that entity. If you do not have this authority, please do not sign this Quote.

Signature: CustSIG Date: CustDate

Name (Print): CustName Title: CustTitle

PO#  (Or write
N/A): CustPo

Please sign and email to Russ Myers at rmyers@axon.com or fax to 480-999-6151

Thank you for being a valued Axon customer. For your convenience on your next order, please check out our online store buy.axon.com

Quote: Q-210556-43579.791RM

‘Protect Life’© and TASER® are registered trademarks of Axon Enterprise, Inc, registered in the U.S. © 2013 
Axon Enterprise, Inc. All rights reserved.

Protect Life.Q-210556-43579.791RM
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 
Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Approve out of state travel for five members of the Hays County Veterans Court team to attend the National 
Association of Drug Court Professionals (NADCP) All Rise 19 Conference in National Harbor, MD July 14-17, 2019 
and amend the budget accordingly. 
 

ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

CONSENT  May 7, 2019  $8,500 

 
LINE ITEM NUMBER 
001-612-99-083.5551 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED:  AUDITOR REVIEW: MARISOL VILLARREAL-ALONZO 
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

Judge Robert Updegrove  INGALSBE  N/A 

 
SUMMARY 
The NADCP has convened the only national conference for treatment court professionals to expand treatment for 
individuals with substance use and mental health disorders. Attendees will gain new tactics, insights and increased 
ability to improve the success of the Hays County Veterans Court. 
 
Hays County Veterans Court team is as follows: 
Laura Balo, Veterans Court Coordinator 
Jason Anika, Probation Officer 
Gerald Ramcharan, Program Manager 
Brenda Jarden-Holter, Defense Attorney 
Chris Johnson, Hays County Judge, County Court-at-Law 2 
 
 
Office of the Governor grant funds will be utilized for all expenses. 
 
Budget Amendment: 
Increase Continuing Education .5551 - $8,500 
Decrease Insurance Benefits Medical .5160_400 - ($8,500) 
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 
Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Authorize the Historical Commission to utilize donated funds to purchase equipment and supplies related to the 
Kyle Depot Restoration Project and amend the budget accordingly.  
 

ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

CONSENT  May 7, 2019  N/A 

 
LINE ITEM NUMBER 
141-676-00] 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED: YES AUDITOR REVIEW: MARISOL VILLARREAL-ALONZO 
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

Kate Johnson  JONES  N/A 

 
SUMMARY 
 
On January 8, 2019 the Historical Commission presented a donation to court for acceptance related to repairs and 
restoration of the Kyle Depot Caboose.  Funds were accepted and deposited into the contract services account to 
contract the needed work.  In order to save costs the Hays County Building Maintenance department has agreed to 
manage the project, therefore, the funds need to be amended to the appropriate accounts to record the purchases.  
No additional funds are required.  
 
Budget Amendment: 
($54,911) - Decrease Contract Services 
  $  1,000 - Increase General Supplies (paint supplies) 
  $  1,000 - Increase Contract Services (lift rental for painting)  
  $10,690 - Increase Misc. Equipment_Op (detailed items below) 
                  A&E Signs for signage 
                  SI Mechanical for a/c unit 
  $44,221 - Increase Misc. Capital Imprv_Ops (detailed items below) 
                  Trans Rail Shop for misc repairs 
                  CT Electric for electric panel, lights, power to caboose 
                  Fence Lady for 180 ft fence and steps to Caboose 
 
 $54,911 - Total project costs 
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 
Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Adopt a resolution supporting legislative efforts to establish a Hotel Occupancy Tax in the City of Kyle, Texas. 

 
ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

CONSENT  May 7, 2019  N/A 

 
LINE ITEM NUMBER 
 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED:  AUDITOR REVIEW:  
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

  SMITH  N/A 

 
SUMMARY 
See the attached resolution. 
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A RESOLUTION OF THE HAYS COUNTY COMMISSIONERS COURT, 
OF HAYS COUNTY, TEXAS SUPPORTING LEGISATION THAT WILL 
ENABLE THE CITY OF KYLE, TEXAS TO UTILIZE A HOTEL 
OCCUPANCY TAX IN ORDER TO PROMOTE TOURISM AND 
CONVENTION/HOTEL INDUSTRY WITHIN THE CITY. 

 
WHEREAS, the Hays County Commissioners Court (the “County”) recognizes the importance of 
attracting visitors to support the convention and hotel industry in the City; and 
 
WHEREAS, the County recognizes that tourism stimulates commercial activity and supports 
existing businesses in the City; and 
 
WHEREAS, Chapter 351 of the Texas Tax Code authorizes communities to collect a Hotel 
Occupancy Tax (HOT) and use these funds to promote and develop the convention and hotel industry; 
and 
 
WHEREAS, the City of Kyle is currently considering multiple projects that would benefit from 
State of Texas participation from its portion of Hotel Occupancy Tax; and 
  
WHEREAS, the Hotel Occupancy Tax funds will be collected, and these funds will be used in 
accordance with provisions of Chapter 351 of the Texas Tax Code; and 
 
WHEREAS, the City will develop a Hotel Occupancy Tax policy if and after Legislation is passed 
and signed by the Governor, which will assist implementing programs whereby tourism and 
convention/hotel industry will be promoted and business and commercial growth will be increased 
throughout the City. 
 
NOW, THEREFORE, BE IT ORDAINED BY THE COMMISSIONERS COURT OF HAYS 
COUNTY, A POLITICAL SUBDIVISION OF THE STATE OF TEXAS, THAT: 
 
Hays County supports legislation that will enable the City of Kyle Texas to utilize a Hotel Occupancy 
Tax in order to promote tourism and convention/hotel industry with the corporate limits of the City 
of Kyle. 
  
 PASSED AND APPROVED this the ______ day of _________, 2019. 

 
 

      
Ruben Becerra  

Hays County Judge 
 
 

______________________________   ______________________________ 
Debbie Gonzales Ingalsbe    Mark Jones 
Commissioner, Pct. 1     Commissioner, Pct. 2 

 
 

______________________________   ______________________________ 
Lon A. Shell       Walt Smith  
Commissioner, Pct. 3     Commissioner, Pct. 4 
 
 

 
ATTEST: 
 
_________________________ 
Elaine H. Cárdenas, MBA, PhD 
Hays County Clerk 
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 
Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Discussion and possible action to award RFQ 2019-P03 Kohlers Crossing - UPRR Grade Separation Improvements 
to HDR Engineering, Inc., and authorize staff and General Counsel to negotiate a contract.    
 

ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

ACTION-ROADS  May 7, 2019   

 
LINE ITEM NUMBER 
 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED:  AUDITOR REVIEW:  
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

Jerry Borcherding  JONES  N/A 

 
SUMMARY 
This RFQ is for professional engineering and other design support services related to proposed grade-separated 
improvements at Kohlers Crossing and the Union Pacific Railroad (UPRR) in Precinct 2. This is part of an ongoing 
project that addresses safety and mobility concerns in the City of Kyle. The Project is associated with the overall 
program of safety and mobility improvements being undertaken by Hays County in partnership with the City of Kyle 
and the UPRR. The relocation of a portion of the existing railroad siding to north of Burleson Road to improve 
railroad-roadway operations will require the construction of a grade-separated railroad crossing at Kohlers 
Crossing. The proposed bridge over the Union Pacific railroad at Kohlers Crossing will eliminate vehicle-railroad car 
conflicts at that location and improve overall operations of both the roadway and the railroad.    
 
Purchasing received responses from HDR Engineering, Inc., Lockwood Andrews and Newnam, Inc., and Huitt-
Zollars, Inc. Upon thorough evaluation, he evaluating committee recommends that the award be made to HDR, 
Engineering, Inc.  
 
Attached: RFQ 2019-P03 Tabulation 
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Reviewer 1 
Score

Reviewer 2 
Score

Reviewer 3 
Score

Average
Score

Lockwood, Andrews, & Newnam, Inc. 86 92 91 89.7

HDR Engineering, Inc. 100 90 100 96.7

Huitt-Zollars, Inc. 80 79 85 81.3

Priority Ranked Firms Rank Score
1 96.7
2 89.7
3 81.3

RFQ 2019-P03 Kohlers Crossing - UPRR Grade Separation Improvements

HDR Engineering, Inc. 
Lockwood, Andrews, & Newnam, Inc. 

Huitt-Zollars, Inc.
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AGENDA ITEM REQUEST FORM 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Hold a public hearing with possible action to establish "No Parking" zones 50 feet from stop signs on Marsh Lane 
at Diamondback Cove in Shadow Creek subdivision to help with traffic concerns in front of Ralph Pfluger 
Elementary school. 

ITEM TYPE MEETING DATE AMOUNT REQUIRED 

ACTION-ROADS May 7, 2019 

LINE ITEM NUMBER 

AUDITOR USE ONLY 
AUDITOR COMMENTS: 

PURCHASING GUIDELINES FOLLOWED: AUDITOR REVIEW: 

REQUESTED BY SPONSOR CO-SPONSOR 

Jerry Borcherding JONES N/A 

SUMMARY 
This action would establish a "No Parking" zone on Marsh Lane and Diamondback Cove approximately 50 feet in 
front of three stop signs (see accompanying map) directly in front of Ralph Pfluger Elementary school to help with 
traffic concerns as a result of vehicles that park immediately in front of the stop signs while waiting for students to 
leave at the end of school.  
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No Parking sign locations. 
In front of 3 stop signs on Marsh Lane. 

Legend    

Ralph Pfluger Elementary School

400 ft
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© 2018 Google
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 
Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Discussion and possible action to authorize the County Judge to execute a Professional Services Agreement (PSA) 
between Hays County and LNV, Inc. regarding engineering services for a signal warrant study and signal design for 
the CR266/Redwood Road intersection. 
 

ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

ACTION-ROADS  May 7, 2019  $209,622 

 
LINE ITEM NUMBER 
020-710-00.5448_008 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED:  AUDITOR REVIEW: MARISOL VILLARREAL-ALONZO 
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

Jerry Borcherding  INGALSBE  N/A 

 
SUMMARY 
The County Engineer is proposing the work to be performed in two phases: 
 
$  20,880 - Phase I - Route and Design Studies to be completed in FY19 
$188,762 - Phase II - Environmental Studies and Signal Design to be budgeted in FY20 
 
Attachment:  LNV, Inc. PSA 
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Professional Services Agreement - Page 1 of 22 

PROFESSIONAL SERVICES AGREEMENT 
HAYS COUNTY, TEXAS 

 
HAYS COUNTY, a political subdivision of the State of Texas (hereinafter the “County”) with 
administrative offices at 111 E. San Antonio, Suite 300, San Marcos, Texas 78666, and LNV, 
Inc. hereinafter “Contractor”), whose primary place of business is located at 7500 Rialto Blvd., 
Building 1, Suite 240, Austin TX 78735, hereby enter into this Professional Services Agreement 
(hereinafter “Agreement”) effective the ___ day of April, 2019 (hereinafter “Effective Date”).  
The County and Contractor (collectively “the parties to this Agreement” or “the parties”) agree 
as follows: 
 
1. OVERVIEW 
The proposed CR 266 at Redwood Road intersection improvement includes two phases:  Phase 1 
includes a traffic signal warrant analysis for the intersection.  Phase 2 include preparation of 
construction documents and a Blanket Categorical Exclusion (BCE) documents for the proposed 
construction of safety improvements, signalization and widening of turn lanes along_CR 266 and 
Redwood Road. 
 
2. SERVICES 
Contractor agrees to perform services for the County in accordance with the County’s 
instructions and, in particular, the instructions of Jerry Borcherding, PE and/or legal counsel for 
the Hays County Commissioners Court; and in conformance with the descriptions, definitions, 
terms, and conditions of this Agreement.  The Scope of Services shall be limited to those 
services and terms attached hereto as Exhibit “A”, and any subsections of Exhibit “A”, if as and 
when they are attached hereto and signed by the parties (collectively “the Work”).  If the parties 
to this Agreement amend the Work required under this Agreement (by adding or removing 
specific services and/or terms enumerated in Exhibits “A” and/or “C”), the Compensation cited 
in Section 5 of this Agreement may also be amended to conform with the change in Scope of 
Services, as agreed by the parties. 
 
3. ADDITIONAL TERMS 
Additional Terms and Obligations of the parties to this Agreement, if any, are stated in Exhibit 
“C”, attached hereto. 
 
4. DURATION 
The parties agree that the Work shall be completed 502 days after commencement date. 
(hereinafter the “Completion Date”).  In the event that Contractor is unable to complete the Work 
by the Completion Date, Contractor shall request an extension of the Completion Date in writing 
no later than fifteen (15) business days prior to the Completion Date.  The County may grant 
extensions of the Completion Date for all reasonable extension requests and shall do so in 
writing. 
 
5. COMPENSATION 
Contractor will be compensated for the Work on an hourly-charge basis, the terms of which are 
cited in Contractors rate schedule, which is attached hereto as Exhibit “B.”  Despite any 
reference to Contractors rate schedule, which shall be used to calculate monthly invoice amounts 
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Professional Services Agreement - Page 2 of 22 

under this Agreement or a change in the Scope of Services (i.e. Amendment), the parties agree 
that the County shall pay Contractor a total fee not to exceed two-hundred nine thousand and six-
hundred twenty-two dollars ($209,622 USD) for the Work under this Agreement. 
 
6. PAYMENT 
Contractor shall invoice the County for the Work performed under this Agreement on a monthly 
basis, beginning at the end of the first full month following the Effective Date.  The County 
agrees to promptly pay all invoices in accordance with Texas Government Code Chapter 2251 
and by sending payment to Contractor’s address stated in Section 8, below.   
 
7. NOTICE OF COMPLETION 
Upon completion of the Work, Contractor shall send a Notice of Completion to the County in 
writing, and the County shall have the option to inspect the Work (or the product thereof) before 
it is considered complete under this Agreement.  If the County is satisfied that the Work under 
this Agreement is complete, the County shall send Contractor an Acceptance of Completion in 
writing.  If, after inspection, the County does not agree that the Work is complete or believes that 
the Work is of deficient quality, the County shall send Contractor a Deficiency Letter, stating the 
specific aspects of the Work that are incomplete and/or deficient.  If, after ten (10) business days 
from the County’s receipt of Contractor’s Notice of Completion, the County does not send 
Contractor either an Acceptance of Completion or a Deficiency Letter, the Work under this 
Agreement shall be considered complete. 
 
8. NOTICE (GENERAL) 
All notices issued by Contractor under or regarding this Agreement shall be provided in writing 
to the County at: Hays County, Attn: County Judge, 111 E. San Antonio, Suite 300 San Marcos, 
Texas 78666;  
All notices issued by the County under or regarding this Agreement shall be provided in writing 
to Contractor at its primary place of business.  
Notices from one party to another under this Section may be made by U.S. Mail, parcel post, 
Facsimile, or Electronic Mail, sent to the designated contact at any of the designated addresses 
cited above. 
 
9. INSURANCE 
Contractor agrees that, during the performance of all terms and conditions of this Agreement, 
from the Effective Date until the County’s acceptance of Contractor’s Notice of Completion or 
until this Agreement is otherwise considered completed as a matter of law, Contractor shall, at its 
sole expense, provide and maintain Commercial General Liability insurance that meets or 
exceeds the industry standard for professional services providers in Contractor’s field of 
employment and for the type of services that are being performed by Contractor under this 
Agreement. Such insurance coverage shall specifically name the COUNTY as co-insured.  This 
insurance coverage shall cover all perils arising from the activities of Contractor, its officers, 
directors, employees, agents or sub-contractors, relative to this Agreement. Contractor shall be 
responsible for any deductibles stated in the policy. A copy of the current Certificate of Liability 
Insurance is attached hereto as Exhibit “D”. A true copy of each new Certificate of Liability 
Insurance shall be provided to the COUNTY within seven (7) of the new policy date at the 
following address:  Office of General County, Hays County Courthouse, 110 East San Antonio, 
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Professional Services Agreement - Page 3 of 22 

Suite 202, San Marcos, Texas 78666.  
 
So long as this Agreement is in effect, Contractor shall not cause such insurance to be canceled 
nor permit such insurance to lapse. All insurance certificates shall include a clause to the effect 
that the policy shall not be canceled, reduced, restricted or otherwise limited until thirty (30) 
days after the COUNTY has received written notice as evidenced by a return receipt of 
registered or certified mail. 
 
10. MUTUAL INDEMNITY 
Contractor agrees, to the fullest extent permitted by law, to indemnify and hold harmless the 
County, its officers, directors and employees against all damages, liabilities or costs, including 
reasonable attorneys' fees and defense costs, to the extent caused by Contractor’s negligent 
performance of the Work under this Agreement and that of its subcontractors or anyone for 
whom the Consultant is responsible or legally liable. 
The County agrees, to the fullest extent permitted by law, to indemnify and hold harmless 
Contractor, its officers, directors, employees and subcontractors against all damages, liabilities or 
costs, including reasonable attorneys' fees and defense costs, to the extent caused by the County's 
negligent acts in connection with this Agreement. 
Neither the County nor Contractor shall be obligated to indemnify the other party in any manner 
whatsoever for the other party's negligence. 
 
11. COMPLIANCE WITH LAWS 
Each party agrees to comply with all laws, regulations, rules, and ordinances applicable to this 
Agreement and/or applicable to the parties performing the terms and conditions of this 
Agreement. 
 
12. SURVIVAL 
Notwithstanding any termination of this Agreement, the following Sections, and the terms and 
conditions contained therein, shall remain in effect: 3, 5, 8, 10, 12, 14, 15, 16, 17, 18, 20, 21 and 
22. 
 
13. FORCE MAJEURE 
Either of the parties to this Agreement shall be excused from any delays and/or failures in the 
performance of the terms and conditions of this agreement, to the extent that such delays and/or 
failures result from causes beyond the delaying/failing party’s reasonable control, including but 
not limited to Acts of God, Forces of Nature, Civil Riot or Unrest, and Governmental Action that 
was unforeseeable by all parties at the time of the execution of this Agreement.  Any 
delaying/failing party shall, with all reasonable diligence, attempt to remedy the cause of delay 
and/or failure and shall recommence all remaining duties under this Agreement within a 
reasonable time of such remedy. 
 
14. SEVERABILITY 
If any Section or provision of this Agreement is held to be invalid or void, the other Sections and 
provisions of this Agreement shall remain in full force and effect to the greatest extent as is 
possible, and all remaining Sections or provisions of this Agreement shall be construed so that 
they are as consistent with the parties’ intents as possible. 
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Professional Services Agreement - Page 4 of 22 

 
15. MULTIPLE COUNTERPARTS 
This Agreement may be executed in several counterparts, all of which taken together shall 
constitute one single Agreement between the parties. 
 
16. SECTION HEADINGS, EXHIBITS 
The Section and Subsection headings of this Agreement, as well as Section 1, Entitled 
“Overview,” shall not enter in the interpretation of the terms and conditions contained herein, as 
those portions of the Agreement are included merely for organization and ease of review.  The 
Exhibit(s) that may be referred to herein and may be attached hereto, are incorporated herein to 
the same extent as if fully set forth herein. 
 
17. WAIVER BY PARTY 
Unless otherwise provided in writing by the waiving party, a waiver by either of the parties to 
this Agreement of any covenant, term, condition, agreement, right, or duty that arises under this 
Agreement shall be considered a one-time waiver and shall not be construed to be a waiver of 
any succeeding breach thereof or any other covenant, term, condition, agreement, right, or duty 
that arises under this Agreement. 
 
18. GOVERNING LAW AND VENUE 
THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE 
WITH THE LAWS OF THE STATE OF TEXAS.  Any lawsuit, claim, or action, whether in law 
or in equity, arising from this Agreement will be brought in Hays County, Texas. 
 
19. ASSIGNMENT 
Neither party to this Agreement may assign it duties, interests, rights, benefits and/or obligations 
under this Agreement, in whole or in part, without the other party’s prior written consent thereto.   
 
20. BINDING EFFECT 
Subject to any provisions hereof restricting assignment, this Agreement shall be binding upon 
and shall inure to the benefit of the parties hereto, and their respective successors, permitted 
assigns, heirs, executors, and/or administrators. 
 
21. ENTIRE AGREEMENT; AMENDMENT 
This Agreement (including any and all Exhibits attached hereto) constitutes the entire agreement 
between the parties hereto with respect to the subject matter hereof.  Any amendments to this 
Agreement must be made in writing and signed by the parties to this Agreement prior to the 
performance of any terms or conditions contained in said amendments. 
 
22.  WORK PRODUCT 
Any and all product, whether in the form of calculations, letters, findings, opinions, or the like, 
shall be the property of Hays County during and after performance of the Work.  Contractor shall 
have a right to retain a copy of all Work product for record-keeping purposes. 
 
23. TERMINATION BY COUNTY 
This Agreement may be terminated by Hays County, for any reason whatsoever, by providing 
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thirty (30) days written notice to Contractor. Any approved services provided under this 
Agreement up to the date of termination may be invoiced by Contractor after the termination 
date, and payment of said invoice shall not be unreasonably withheld by the County. 
 
 
Signatures by the parties to this Professional Services Agreement follow on the next page. 
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IN WITNESS WHEREOF, the undersigned have duly executed and delivered this Professional 
Services Agreement, and hereby declare that THEY HAVE READ AND DO UNDERSTAND 
AND AGREE TO EACH AND EVERY TERM, CONDITION, AND COVENANT 
CONTAINED IN THIS AGREEMENT AND IN ANY DOCUMENT INCORPORATED BY 
REFERENCE. 

___________________________ 
___________________________ 

___________________________ 
Hays County, Texas  

By: Ruben Becerra By: ________________________ 
Hays County Judge ___________________________ 
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EXHIBIT A-1 
 
 

Scope of Work SCOPE OF SERVICES TO BE PROVIDED BY THE 
ENGINEER 

 
Redwood Rd at CR 266 

HAYS COUNTY, TEXAS 
 
    CSJ:  TBD 
    PROJ:  Redwood Rd at CR 266 

From:   At Intersection of Redwood Rd 
    To:  - 
    Length:  0.10 miles 
    COUNTY: Hays 

 
The services to be provided by the ENGINEER include preparation of construction documents 
and a Blanket Categorical Exclusion (BCE) document for the proposed construction of turn lanes 
and associated roadway widening along Redwood Rd at CR 266.  The project length and ROW 
of the project will be identified during the traffic signal warrant analysis in Phase I. 
 
All work on the project shall conform to the applicable requirements of the Texas Department of 
Transportation (TxDOT) and the Federal Highway Administration (FHWA).  All work to be 
performed under this work authorization shall be subject to review and approval by Hays 
County, TxDOT and FHWA. 
 
The work required is described below will be performed in two (2) Phases and according to each 
task listed.   
 
Phase I 
 
ROUTE AND DESIGN STUDIES (Function Code 110) 
 

A. Data Collection – The ENGINEER shall collect, review, and evaluate available data 
described below. 

a. Record Drawing plans, right-of-way maps, existing planimetric mapping, existing 
traffic counts, and accident data. 

b. Documents for existing and proposed development along proposed route from 
local municipalities and local ordinances related to project development. 

c. Utility plans and documents from the COUNTY and appropriate municipalities 
and agencies. 

d. Readily available flood plain information and studies from the Federal Emergency 
Management Agency (FEMA), the U.S. Army Corps of Engineers, local 
municipalities and other governmental agencies. 
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B. Field Reconnaissance – The ENGINEER shall conduct field reconnaissance and collect 
data including photographic record of notable existing features. 

C. Traffic Engineering – The ENGINEER shall complete a Traffic Signal Warrant 
Analysis for review and approval by TxDOT. 

a. Traffic Data Collection – The ENGINEER shall collect traffic data when 
school is in session and will include 24‐hour average daily traffic (ADT) volume 
counts at each of the three intersection approaches, 2‐hour peak period turning 
movement counts (TMC) during the morning, school, and evening peak periods, 
24‐hour vehicle classification data at each of the three intersection approaches and 
intersection geometric sketches.  

b. Traffic Signal Warrant Analysis and Report -  The traffic signal warrant 
analysis will follow the guidelines and criteria established in the latest edition of 
the Texas Manual on Uniform Traffic Control Devices (MUTCD). The signal 
warrant analysis will also include the development of a Synchro traffic simulation 
model for operational assessment of the intersection to determine the need for 
intersection improvements, such as turn lane lengths and timing patterns. A traffic 
engineering study report will be prepared to summarize study methodology, 
intersection analysis, traffic data, study findings, and recommendations for two 
options will be provided.  Hays County may provide crash data and other traffic 
data which may be relevant for the study.  

c. Roadway Improvement Determination – The ENGINEER shall determine the 
necessary turn lane, acceleration/deceleration lane, and roadway improvements 
required to improve the traffic flow at the Redwood Rd and CR 266 intersection. 

 
Phase II 

 
ENVIRONMENTAL STUDIES AND PUBLIC INVOLVEMENT (Function Code 120) 
 

A. Environmental Document –  Blanket Categorical Exclusion  
a. Task 1 – Project Management 

The ENGINEER will provide an Environmental Project Manager (EPM) who will 
direct and coordinate the various elements and activities associated with the 
Scoping Documents, Cultural Resource PCR’s and surveys and blanket 
categorical exclusion.  The EPM will coordinate and communicate with the 
ENGINEER for environmental activities and issues.  The EPM will coordinate, 
schedule and participate in a scoping meeting with the County, TxDOT Austin 
District and the ENGINEER.  The EPM will update the project schedule and keep 
the ENGINEER apprised of the progress of the environmental studies.  The EPM 
will provide monthly invoices and progress reports.  The EPM will QA/QC the 
deliverables prior to submittal to the ENGINEER.  

 
b. Task 2 – Scoping Documents 
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The project scope establishes the basis for all subsequent activities and reviews 
related to the project and preparation of the environmental document.  The 
ENGINEER will provide environmental input and take notes during the scoping 
meeting and will finalize and distribute the scoping meeting documents to team 
members for submittal to TxDOT Austin District.   
 

c. Task 3 – Historic Resources and Archeological Project Coordination 
Requests (PCR’s) 
The ENGINEER will complete Sections 1 and 2 of each of the Historic Resources 
and Archeological Resources PCR’s for submission with the pertinent 
background research, information and attachments as required (location maps, 
topographical maps, etc.).   

 
The PCR will be reviewed by a TxDOT Environmental Historical and 
Archeological staff member and returned to the TxDOT District for submittal 
back to the ENGINEER.  The PCR will determine if surveys are needed.  It is 
anticipated that a historic resources reconnaissance survey will not be needed.  It 
is anticipated that an archeological survey is needed since the area has not been 
previously surveyed. 
 

d. Task 4 – BCE Checklist 
The ENGINEER will complete the “Checklist for Determining FHWA and State 
C-List Blanket Categorical Exclusion (BCE) Projects” for submittal to TxDOT 
Austin District. 
 

 e. Task 5 – Agency Coordination 
The ENGINEER will prepare any coordination letters and required 
documentation as needed to complete agency coordination as part of the BCE 
checklist.  
 

 f. Task 6 – Archeological Survey 
If project specific review is required, the ENGINEER will perform a cultural 
resources investigation of the proposed intersection improvements on Redwood 
Rd and CR 266 to ensure compliance with the Antiquities Code of Texas and 
Section 106 of the National Historic Preservation Act (NHPA) of 1966, as 
amended.  The project is located in Hays County, Texas within the boundary of 
the TxDOT Austin District.   
 
The ENGINEER will conduct an investigation to address the requirements of 
Section 106 of the NHPA of 1966, as amended, and the Antiquities Code of 
Texas. The scope of work and consultation for this project will follow the process 
of the First Amended Programmatic Agreement (PA, 2005) among the Federal 
Highway Administration, TxDOT, the Texas Historical Commission (THC) and 
the Advisory Council on Historic Preservation and the Memorandum of 
Understanding (MOU) between TxDOT and THC. The work will determine 
whether cultural resources are located within existing ROW of the proposed 
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roadway project, and, if so, assess the significance and eligibility for designation 
as State Archeological Landmarks (SALs) and/or inclusion in the National 
Register of Historic Places (NRHP).   

 
For archeological resources, the archeological area of potential effect (APE) is the 
existing ROW.  The archival and historic background study entails a review of the 
THC’s Historic and Archeological Sites Atlas as well as available sources at the 
Texas Archeological Research Laboratory (TARL) and the THC in Austin, Texas.  
These sources will be examined to identify any previously recorded sites and past 
investigations within the vicinity of the project area and to determine the 
likelihood of the project to impact archeological resources.  A letter report of 
detailing the findings of the background study with recommendations of 
additional work, if any, will be submitted to TxDOT for review and if acceptable, 
submitted to the THC/State Historic Preservation Office (SHPO) for review and 
comment.   

 
As specified in the PA and MOU, the APE comprises existing ROW and any 
other areas impacted by the proposed project.  TxDOT ENV’s Archeological 
Studies program would review project information to determine whether the 
proposed project has the potential to contain archeological deposits within its 
APE and will determine the appropriate extent of further work.  In most cases, a 
survey will be required to determine whether cultural resources are located within 
the project area, and, if so, assess the significance and eligibility for designation 
as SALs and/or inclusion in the NRHP.   

 
A cultural resources investigation typically includes an archival review, an 
intensive cultural resources survey that consists of a 100 percent pedestrian survey 
that entails visual inspection of the ground surface for cultural materials coupled 
with systematic shovel testing or mechanical trenching of the APE, and the 
production of a report suitable for review by the THC in accordance with the 
THC’s Rules of Practice and Procedure, Chapter 26, Section 27, and the Council 
of Texas Archeologists (CTA) Guidelines for Cultural Resources Management 
Reports. Identification of cultural resources should follow standards in 13 TAC 
26.5(35), 13 TAC 26.20(1), and 13 TAC 26.20(2). 

 
   The key tasks of an archaeological investigation are summarized below: 
 

1. The ENGINEER will perform archival and historic background research. 
 

2.  The ENGINEER will consult with TxDOT or THC/SHPO and prepare the 
Antiquities Permit Application and archaeological scope of work.  TxDOT or 
the THC will review the scope, and once approved, the THC will issue a 
permit number for the project.  Archaeological fieldwork may only proceed 
once the THC issues a permit number for the project. 
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3.  The ENGINEER will perform an intensive cultural resources survey within 
the APE.  Document and assess SAL status and NRHP-eligibility of potential 
cultural resources. 

 
4.  The ENGINEER will provide TxDOT with formal report of findings and 

recommendations.  Upon approval from TxDOT, submit draft copies to the 
TxDOT/THC for the 30-day review period.  Make any revisions and submit 
required final copies including electronic version on CD to the TxDOT/THC. 

 
g. Task 7  – Air Quality Risk Assessment  

ENGINEER will complete the Air Risk Assessment Form.  Project specific air 
quality tasks are not anticipated to be required.  If project specific task is required, 
ENGINEER will create a Project Scope Review Task.  Completion of additional 
tasks for air quality are not included in the scope of work.   

 
h. Task 8 – Biology 

ENGINEER will complete the Biological Evaluation Form.  Project specific 
biology tasks are not anticipated to be required.  If project specific task is 
required, ENGINEER will create a Project Scope Review Task.  Completion of 
additional tasks for biology are not included in the scope of work.   

 
B. Deliverables: 

a. Scoping Document (3 hard copies plus 3 electronic copies)  
b. PC

R Documents (3 hard copies for each assessment area 3 electronic copies) 
c. BCE Checklist (3 hard copies plus 3 electronic copies) 
d. Agency Letters (3 hard copies plus 3 electronic copies) 
e. Archeological Survey (3 hard copies plus 3 electronic copies) 

 
RIGHT OF WAY DATA (Function Code 130) 
 

A. SUE and Foundation Studies -  The Engineer may test up to five (5) QL“A” SUE test 
holes for signal and turn bay improvements for the Redwood Rd at CR 266 intersection. 
It is assumed that the test hole locations will be provided by the Client prior to mobilizing 
for field operations. The Engineer will drill and test one (1) boring for preliminary 
foundation study. 

B. Utility Layouts – The ENGINEER will prepare utility exhibits in accordance with the 
TxDOT Utility Cooperative Management Process.  The ENGINEER shall perform their 
work in accordance with the State’s Utility Accommodation Policy.  The ENGINEER 
shall prepare drawings early in the design phase (30%) to be used as exhibits in utility 
agreements.  The exhibits shall be prepared using English units. 

C. The ENGINEER shall show existing utilities, including those in conflict with 
construction on this project.  The ENGINEER shall prepare plans to avoid or minimize 
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utility adjustments, where feasible.  The ENGINEER shall implement the TXDOT Utility 
Cooperative Management Process. 

D. The ENGINEER shall compile, maintain and update a Utility Conflict List.  The 
ENGINEER shall provide the most current copy of the conflict list to the State at each 
milestone submittal and shall assist the State in coordination with utility companies to 
resolve conflicts.  The Utility Conflict List shall identify the owner of the facility, the 
contact person (with address and telephone number), location of conflict (station and 
offset), type of facility, expected clearance date, status, effect on construction and type of 
adjustment necessary. 

E. The ENGINEER will develop existing utility layout plans to be incorporated into the 
PS&E. 

F. The ENGINEER will coordinate with TxDOT to support the utility coordination effort 
which will include attending utility coordination meetings, preparing exhibits, and 
preparing a Utility Tracking Report.  
 

SURVEYING AND PHOTOGRAMMETRY (Function Code 150) 
 

A. Right of Entry – No surveying is anticipated to be necessary outside of the existing 
right-of-way.  No right of entries will be required. 

B. Survey Control – ENGINEER will establish a minimum of three survey control points 
for this design survey project and verify survey control datum. 

a. All services will be directed by a Texas Registered Professional Land Surveyor 
(R.P.L.S.). 

b. All coordinates (surface- CSF:1.00011) will be based on NAD83(93) (HARN) 
datum, Texas State Plane Coordinate System, Texas South Central Zone. 

c. Vertical datum is NAVD 88. 
d. Levels will be run through all control points to verify GPS derived elevations 

(orthometric heights using Geiod 2012). A control drawing on 11x17 will be 
prepared and delivered to the client. 

C. _19: 
a. The limits of the survey along Redwood Rd will be from approximately 500 feet 

southeast of the Redwood Rd and CR 266 intersection to 500 feet northwest of the 
intersection. 

b. The limits of the survey along CR 266 will be from approximately 500 feet 
southwest of the Redwood Rd and CR 266 intersection to 500 feet northeast of the 
intersection. 

c. A design survey will be performed within the limits as described above. 
d. Topographic surveying within these limits will include the location, size, height 

and depth and/or length and description of visible topographic features to include, 
but not limited to, the following: roadways, driveways, any sidewalks, edge of 
pavement, crown of pavement, roadway striping, signs (with text), utility poles, 
signalization poles and boxes, mail boxes, fences, above ground visible utility 
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features along with paint or flag markings from Texas 811 One-Call service (type, 
owner and location if posted), trees 8 inches and larger (identified by common 
name and DBH) and drainage structures/culverts along with size, material and 
flow lines (if accessible). Survey data including survey points and break lines at a 
maximum of 50’ intervals shall be collected to create a 1’ contour interval DTM 
(digital terrain model). 

e. Deliverables for Design Survey: 
i. Survey Control Drawing (11”x17” hard copy and 2D DGN file). 

ii. 2D Microstation V8i DGN file of surveyed planimetrics and a 3D 
Microstation V8i DTM file of survey data only along with a GEOPAK 
file, TIN file and Word Doc of surveyed points and control. 

iii. Scanned field book copies in PDF format. 
D. Approximate Existing Right of Way: 

a. ENGINEER will obtain TxDOT ROW strip maps if they exist.  Monumentation 
and other physical evidence of the existing ROW will be recovered and tied to the 
project control.  Utilizing solely the existing ROW maps, and physical evidence 
surveyed in the field, the ENGINEER, will determine the location of the 
approximate existing right of way lines.  This information will be platted to a base 
file for design purposes only and not intended to be used for ROW acquisition. 

b. Deliverables for Approximate Existing ROW: 
i. Existing ROW base file will consist of a 2D Microstation V8i DGN file of 

the approximate ROW lines of Redwood Rd at CR 266 within the survey 
limits outlined above. 

 
ROADWAY DESIGN (Function Code 160) 
 

A. Typical Sections – The ENGINEER shall refine the typical sections for inclusion into 
the PS&E.  The ENGINEER shall use the Design Speed, the Funding Category, Average 
Daily Traffic (ADT), Roadway Classification, Location Type, and the appropriate Design 
Criteria to refine the typical sections as set forth in the Roadway Design Manual, PS&E 
Preparation Manual and other deemed necessary STATE approved manuals to prepare 
and submit the work under this task.  The existing typical section should be shown with 
current roadway (pavement, right of way, etc.) characteristics.  The proposed typical 
sections shall be shown with all related pertinent information (pavement section, right of 
way, etc.) for the proposed roadway construction.  The ENGINEER shall incorporate the 
pavement design developed by the STATE for this project. 

B. Project Layout – at 1”-200’ scale 
C. Roadway Design – The ENGINEER shall provide the design of CR 266 as described in 

the project limits.  The design shall be consistent with the approved and the current 
TxDOT Roadway Design Manual.  The ENGINEER shall provide roadway plan and 
profile drawings using CADD standards as required by TxDOT.  The drawings shall 
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consist of a planimetric file of existing features and files of the proposed improvements.  
The roadway base map shall contain line work that depicts existing surface features 
obtained from the topographic file updated by the ENGINEER.  Existing major 
subsurface and surface utilities shall be shown.  Existing apparent right-of-way line shall 
be shown. 

D. Intersection Layouts – The ENGINEER shall prepare Intersection Layouts at a scale of 
1” = 50’ horizontal detailing the geometric design at Redwood Rd at CR266.  The layouts 
shall include the curb returns, geometrics, transition lengths, stationing, spot elevations, 
and pavement details. 

E. Driveway Details – The ENGINEER shall prepare Driveway Details for each driveway 
along the project corridor.  Then possible those driveways will be defined in a tabular 
format.  Unique driveways will require individual details defining their construction.  The 
ENGINEER shall also develop Driveway Profiles as required for the project.  These 
profiles will be developed to show driveway tie-back slopes, as well as limits for 
Contractor’s information. 

F. Cut and Fill Quantities – The ENGINEER shall develop an earthwork analysis to 
determine cut and fill quantities.  The ENGINEER shall provide final design cross-
sections (station interval: 100 feet).  Cross-sections shall be delivered in standard geopak 
format on 11”x17” sheets and electronic files.  Cross-sections and quantities shall 
consider existing pavement removals. 

G. Plan Preparation – The ENGINEER shall prepare roadway plans, profiles and typical 
sections for the proposed improvements.  This scope of services and the corresponding 
cost proposal are based on the ENGINEER preparing plans to widen, overlay and/or 
restripe CR 266 to add a length to the left turn or right turn lanes at Redwood Rd and 
turning and acceleration lanes from Redwood Rd in accordance with the TxDOT Austin 
District PS&E Manual.  The roadway plans shall consist of the types and be organized in 
the sequence as described in the TxDOT Austin District PS&E Manual.  The following 
plan sheets shall be included as a minimum: 

a. Title Sheet 
b. Index of Sheets 
c. Project Layout (with Benchmarks) 
d. Typical Sections 
e. General Notes 
f. Quantity Summary Sheets 
g. Traffic Control & Construction Sequence 
h. Traffic Control Plan Sheets 
i. Traffic Control Plan Typical Sections 
j. Traffic Control Standards and Details 
k. Horizontal Alignment Data 
l. Horizontal and Vertical Control 
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m. Roadway Plan and Profile Sheets 
n. Roadway Standards and Details 
o. Roadway Cross-Sections 
p. Drainage Area Map 
q. Culvert Hydraulic Data 
r. Culvert Layouts 
s. Drainage Plan Sheets 
t. Drainage Standards and Details 
u. Pavement Markings and Signing Plans 
v. Pavement Markings and Signing Standards and Details 
w. Signal Design and Details 
x. EPIC Sheet 
y. Storm Water Pollution Prevention Plan (SW3P) Sheets 
z. SW3P Standards and Details 
aa. Existing Utility Layout 

H. Provide TxDOT Bid Items – The ENGINEER shall provide estimated roadway 
construction costs and specifications for use in official client submittals and bidding 
package. 

 
DRAINAGE DESIGN (Function Code 161) 
 

A. Drainage Area Maps – The ENGINEER shall prepare drainage area maps that identify 
the offsite drainage area that drains to each cross-drainage structure within the project 
limits.  The drainage area maps shall include the acreage, calculated peak flows, and 
other pertinent hydrology information. 

B. Develop Summary Hydrology Tables 
C. Provide Culvert and Hydraulic Tables – Hydrology and Hydraulic modeling using, the 

Rational Method for smaller drainage areas, HEC-HMS for larger drainage areas and 
HY-8 for culvert modeling will be performed in support of assessment of resulting flow 
conditions (frequency of overtopping, level of overtopping) for culvert extensions to be 
designed at a minimum of two locations with the project corridor. 

D. Parallel Ditch Grading and Hydraulic Tables – Hydrology and Hydraulic modeling 
using, the Rational Method for smaller drainage areas, HEC-HMS for larger drainage 
areas and Manning’s Equation will be performed in support of roadside ditch design.  
The ENGINEER will develop design flows and ditch cross-section configurations. 

E. Culvert Layouts – Culvert design shall be performed in accordance with the current 
TxDOT’s Hydraulic Design Manual and shall be based upon the drainage area 
information and the runoff computations.  Culvert Layout Sheets will be shown at a scale 
of 1”=40’ horizontal.  Plans will show the location of the culvert, roadway alignment, 
utilities, and channel improvements as required.  Profile information for the culvert will 
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include size, slope, proposed and existing ground lines above the culvert and hydraulic 
data.  Two cross-sections are estimated for this project. 

F. Storm Water Pollution Prevention Plan (SW3P) and EPIC – Storm Water Pollution 
Prevention Plan sheet and EPIC sheet will be developed in TxDOT format for inclusion 
in the plans. 

G. Erosion and Sediment Control Plans – The ENGINEER shall develop comprehensive 
Erosion and Sediment Control plan sheets meeting TxDOT formatting and control 
strategy configuration requirements for the project as a whole. 

H. Provide TxDOT Bid Items – The ENGINEER shall provide roadway drainage costs and 
specifications for use in client submittals and bidding package. 

 
SIGNING, MARKING AND SIGNALIZATION (Function Code 162) 
 

A. Signing – The ENGINEER shall prepare drawings, specifications, and details for all 
signs.  Sign detail sheets shall be prepared for signs showing dimensions, lettering, 
shields, borders and corner radii.  The ENGINEER shall provide a summary of small 
signs.  The proposed signs shall be illustrated and numbered on plan sheets.  Sign 
foundation shall be selected from State standards. 

a. Signing and Marking Layout – All signing and pavement marking will be shown 
on plan sheets in accordance with TxMUTCD. 

b. Inventory – The ENGINEER shall inventory existing roadway signs. 
c. Summary of Small Signs Sheet – The ENGINEER shall complete the Summary 

of Small Signs sheet. 
d. Sign Detail – The ENGINEER shall detail non-standard signs required for this 

project per TxDOT standards. 
B. Pavement Markings – The ENGINEER shall detail permanent and temporary pavement 

markings and channelization devices on plan sheets.  Pavement markings shall be 
selected from the latest State standards. 
Signalization – The ENGINEER will develop traffic signal design plans using the Texas 
Manual of Uniform Traffic Control Devices (Texas MUTCD) and the Texas Department 
of Transportation (TxDOT) design standards and specifications. The traffic signal design 
plan set will include all required plan sheets including general notes, existing and 
proposed pavement markings, existing utility layout, proposed traffic signal layout, 
electrical and conduit schedules, traffic signal elevations, and all required TxDOT design 
standards. A topographic survey of the intersection may be required and beneficial to 
identify intersection physical constraints and utility conflicts. 

MISCELLANEOUS (Function Code 163) 
 

A. Advanced Funding Agreement – The Engineer will provide assistance to the Client in 
preparation of the advanced Funding Agreement (AFA)  
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B. Preliminary Design Parameter Meeting with TxDOT Area Office – The ENGINEER, 
in cooperation with the COUNTY and TxDOT, shall plan, attend, and document a 
Preliminary Design Parameter Meeting with the TxDOT Area Office to be held prior to 
the 30% milestone submittal at TxDOT.  The meeting will provide for a brainstorming 
session in which decision makers, stakeholders and technical personnel shall discuss and 
agree on: 

a. Roadway and drainage design parameters 
b. Traffic Data Collection needs and TSWA  
c. Engineering and environmental constraints 
d. Project development schedule 
e. Other issues as identified by the State 
f. Identify any design exceptions and/or waivers 
g. Preliminary construction cost estimate 

The ENGINEER shall provide conceptual layouts, typical sections and abbreviated 
design criteria handouts for the meeting. 

C. Title Sheet – The ENGINEER shall prepare a title sheet formatted by the STATE to be 
used for the construction plans. 

D. Index of Sheets – The ENGINEER shall complete a detailed Index of Sheets that 
identifies each sheet location in the plan set, as well as its corresponding sheet number.  
The ENGINEER shall update the Index of Sheets throughout the submittal process to 
allow for easier reference during the review process. 

E. Traffic Control Plan, Detours, and Sequence of Construction – The ENGINEER shall 
prepare Traffic Control Plans (TCP) for the project.  A detailed TCP shall be developed 
in accordance with the latest edition of the Texas Manual on Uniform Traffic Control 
Devices.  The ENGINEER is to implement the current Barricade and Construction (BC) 
Standards.  The ENGINEER shall use Austin District Standards. 

a. The ENGINEER shall provide a written narrative of the construction sequencing 
and work activities per phase and determine the existing and proposed traffic 
control devices (e.g., regulatory signs, warning signs, guide signs, route markers, 
construction pavement markings, barricades, flag personnel, and temporary traffic 
signals) to be used to handle traffic during each construction sequence.  The 
ENGINEER shall show proposed traffic control devices at grade intersections 
during each construction phase (e.g., stop signs, flag personnel, and signals).  The 
ENGINEER shall show temporary roadways, ramps, structures, and detours 
required to maintain lane continuity throughout the construction phasing.  Where 
detours are required, the ENGINEER shall develop typical sections, calculate 
quantities, and show horizontal and vertical alignment information. 

b. The ENGINEER shall coordination with the Austin District in scheduling traffic 
control workshops and submittals of the TCP for Traffic Control Approval Team 
(TCAT) approval. 
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c. Continuous and safe access to all properties during all phases of construction is 
mandatory. 

d. Temporary drainage shall be considered to replace existing drainage disturbed by 
construction activities. 

e. The ENGINEER shall show all wetlands and ordinary high-water marks on the 
traffic control plan sheets. 

f. Existing bike and pedestrian access shall be maintained during construction. 
g. The ENGINEER shall provide continuous and all wither access to property 

owners during construction. 
F. Construction Estimate – The ENGINEER shall prepare a project estimate of the 

probable construction cost.  The estimate shall be prepared for the project at 30%, 60%, 
90% and 100% using MS Excel.  The MS Excel spreadsheet shall include columns with 
Austin District and statewide average low bid unit prices as well as the ENGINEER’s 
unit price for each item.  The 90% submittal shall also include the estimate produced 
using the Estimator program. 

G. Specifications – The ENGINEER shall develop the list of standard specifications with 
the appropriate reference items from the estimate.  The ENGINEER shall also identify 
the need for any special specifications and special provisions.  The ENGINEER shall 
prepare General Notes from the Austin District master list of General Notes. 

H. Construction Time Determination – The ENGINEER shall prepare a construction 
contract time determination in accordance with the State’s Administrative Circular No. 
17-93.  The schedule shall indicate tasks, subtasks, critical dates, and milestones and 
depict the interdependence of the various items. 

I. The ENGINEER shall submit the PS&E for review to Hays County and TxDOT at the 
30%, 60%, 90% and 100% level of completion.  Sets of plans shall be submitted 
electronically for review.  Upon approval by TxDOT and Hays County, the ENGINEER 
shall submit one set of final hard copy plans signed and sealed by a Professional Engineer 
licensed in the State of Texas. 

J. Project Specific Quality Control and Quality Assurance Plan – All plans will be 
reviewed for quality by an engineer considered to be independent from the project. 

 
BIDDING PHASE SERVICES 
 

A. Attend Pre-Bid Meeting – The ENGINEER shall be present at the Pre-Bid Meeting. 
B. Respond to Bidder’s Questions – The ENGINEER shall answer all questions submitted 

during the bid period. 
 
CONSTRUCTION PHASE SERVICES 
 

A. Pre-Construction Meeting – The ENGINEER shall attend a Pre-Construction Meeting 
to answer any questions the Contractor may have at that time. 
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B. Review Construction Submittals – The ENGINEER shall review shop drawings and 
material submittals. 

C. Site Visits – The ENGINEER shall perform periodic construction field visits during the 
construction time, for an estimated total of 5 visits. 

D. Request for Information (RFI) – The ENGINEER shall respond to RFI’s during 
construction.  RFI’s shall be submitted to the ENGINEER in written format. 

 
PROJECT MANAGEMENT 
 
The ENGINEER shall coordinate with Hays County and with TxDOT to complete the project. 
The ENGINEER shall conduct regular coordination meetings with the COUNTY and with 
TxDOT.  The ENGINEER shall prepare monthly invoices, progress reports, and updated 
schedules.  The ENGINEER shall implement a QA/QC program throughout the project and will 
provide documentation of QC reviews upon request. 
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EXHIBIT B

 Fee/Rate Schedule 

FEE SCHEDULE SHALL BE INSERTED AT THE 
TIME OF AGREEMENT/CONTRACT EXECUTION 

67

http://www.novapdf.com


Professional Services Agreement - Page 21 of 22 

 
-- EXHIBIT “C” -- 

 
Additional Terms to the Services provided by Contractor, if any, are as follows: 
 
A. N/A 
 
B.____________________________________________________________________________
__________________________________________________ 
 
C.____________________________________________________________________________
__________________________________________________ 
 
D.____________________________________________________________________________
__________________________________________________ 
 
E.____________________________________________________________________________
__________________________________________________ 
 
F.____________________________________________________________________________
__________________________________________________ 
 
G.___________________________________________________________________________
___________________________________________________ 
 
H.___________________________________________________________________________
___________________________________________________ 
 
I.____________________________________________________________________________
__________________________________________________ 
 
J.____________________________________________________________________________
__________________________________________________ 
 
K.___________________________________________________________________________
___________________________________________________ 
 
L.____________________________________________________________________________
__________________________________________________ 
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EXHIBIT D 
 
 

Certificate of Insurance  
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 
Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Discussion and possible action to authorize the execution of a Construction Contract with Intermountain Slurry Seal, 
Inc. for the Transportation Department related to road improvements. 
 

ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

ACTION-ROADS  May 7, 2019  $258,623.13 

 
LINE ITEM NUMBER 
020-710-00.5448_010 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED: YES AUDITOR REVIEW: MARISOL VILLARREAL-ALONZO 
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

Jerry Borcherding  JONES  N/A 

 
SUMMARY 
The Transportation Department would like to utilize Intermountain Slurry Seal for micro surfacing to extend the life 
of the road pavement for named projects. Projects to be completed include: 
   >Hidden Oaks Subdivision, Pct. 2 
   >Meadow Woods Subdivision, Pct. 2 
   >Arroyo Ranch Subdivision, Pct. 4 
These projects will be scheduled for September 2019 and are budgeted within the FY19 Transportation 
Departments operating budget. Procurement is allowable through the Bexar County ILA purchasing agreement and 
in accordance with Bexar County PO#11597775 
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INTERMOUNTAIN SLURRY SEAL, INC. 

PROPOSAL AND CONSTRUCTION CONTRACT 
 
Date of Proposal:  4.4.19 
Proposal Valid Until: 11.30.19 
 
 
This Proposal and Construction Contract (including the General Conditions appearing on the reverse side hereof or attached 
hereto and any additional attachments identified in Section 6 below) (herein “Contract”) is entered into as of the Date of Proposal 
by and between INTERMOUNTAIN SLURRY SEAL, INC., a Wyoming corporation, (herein “Contractor”) and  Hays County  
(herein “Owner”).  Owner and Contractor agree as follows:  
 
 1.  Description and Location of Work.  Contractor agrees to perform the following work (herein, “Work”): 
 Place approximately 81,940 SY of Ty II Micro-surfacing (21-23 lbs/SY) (Dry) per ISSA/TxDOT Specifications for a total of   
approximately   1024 tons. 
 
  Located At: (See Attachment “A, B, C” – Site Maps)   Formal Quote: (See Attachment “D”- Quote)    

2. Plans and Specifications.  The Work described above shall be performed in accordance with the following plans and specifications:  
            Bexar County (PO 11597775 )   / TxDOT 2014 Specifications 
  
 Such plans and specifications are, by this reference, incorporated herein and made a part of this Contract, but are not attached.  
 
 3. Payment.  Owner shall pay to Contractor, as full compensation for performance by Contractor of the Work (herein, “Contract Amount”) 
the following amount: 
 

A. Payments shall be made in accordance with the PROMPT PAYMENT ACT, TEXAS GOV'T CODE ANN., ch 2251 as outlined in 
Section 2 on the reverse side hereof.  

B. In the event the above price is a unit price based on quantities, final payment shall be for actual quantities jointly determined 
by the Owner and Contractor, upon completion of all Work hereunder. 

C. Contractor shall have the right to terminate this Contract if Owner is unable to demonstrate to the satisfaction of Contractor 
prior to commencement of Work (or at anytime during the course of the Work in response to the written request of Contractor) 
Owner’s ability to make payments for the Work to be performed hereunder in the manner and at the times set forth herein. 
Owner shall have the right to terminate this contract upon thirty (30) days’ written notice to the Contractor. 

 4. Time.  Contractor shall commence and continue thereafter to diligently perform the Work in accordance with a mutually agreed upon 
schedule.  The mutually agreed upon schedule shall provide for 20 working days in which to perform the Work.  A working day is defined as 
any day except Saturdays, Sundays and legal holidays and except days on which the Contractor is prevented from proceeding with at least 
ninety percent (90%) of the normal labor and/or equipment force required to perform the Work due to events or circumstances, beyond the 
control of Contractor including, but not limited to, those events or circumstances identified in Sections 7 and 8 of the General Terms. 
 

5.   Special Conditions.  Owner is responsible for all prep work including removal of excess gravel from edges, applying 
herbicide, crack sealing and patching.  Contractor to sweep streets prior to Micro-surfacing.  County to provide a staging area 
for Intermountain to set up their operations if needed. 

 
 IN REFERENCE TO MICRO-SURFACING / SLURRY SEAL: 
A. Schedule to be mutually agreed upon by owner and contractor. 
B. Special permits and licensing prices are not included in the contractual price agreement.  If permitting or licensing is 

required for work to be conducted, all costs to obtain permits and licenses will be the responsibility of the owner. 
C. The complete elimination of any existing drainage problem or reflective cracking is not intended or guaranteed. 
D. Contractor is not responsible for any damage done to existing asphalt due to weights of machinery during the construction 

process. 
E. Sweeping may be required by the Owner approximately two months after micro-surfacing placement to remove any excess 

aggregate. 
F. Price excludes quality control besides initial mix design. 

 6. Attachments.  The following documents are attached hereto and incorporated herein and made a part of this contract by this 
reference:  Attachment “A. B, C”- (Site Maps), Attachment “D”- (Quote) 
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 7. OWNER ACKNOWLEDGES THAT INTERMOUNTAIN SLURRY SEAL, INC. IS NOT SIGNATORY TO ANY COLLECTIVE 
BARGAINING AGREEMENTS.  OWNER AND CONTRACTOR AGREE THAT CONTRACTOR WILL NOT BE REQUIRED TO BECOME 
SIGNATORY TO, OR BOUND BY, ANY COLLECTIVE BARGAINING AGREEMENTS OR OTHER UNION AGREEMENTS AND THE 
OBLIGATIONS THEREUNDER. 

THIS CONTRACT IS SUBJECT TO THE GENERAL CONDITIONS APPEARING ONTHE REVERSE SIDE  
HEREOF OR, IF NOT APPEARING ON THE REVSE SIDE HEREOF, THEN ATTACHED HERETO. 

 

Executed at:        as of the date first above written. 

 
 
BY:        
Owner 
 
       
Business Address 
 
       
Residence Address 
 
       
Name of Construction Lender (if any) 
 
       
Address 
 

Please Sign Original and Return to: 
 
INTERMOUNTAIN SLURRY SEAL, INC. 
A WYOMING CORPORATION 
Contractor 
 
 
BY:        
Contractor 
 
       
(Address) 
 
       
 
 
ISS Job No.      
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GENERAL CONDITIONS 
 

1. WORKMANSHIP AND MATERIALS:  Contractor acknowledges that it is familiar with the nature and location of the Work.  All Work shall be performed by 
Contractor in a workmanlike manner, and in accordance with industry standards.  
2. PAYMENTS:  Contractor shall receive progress payments monthly in proportion to the amount of Work performed during the period covered by Contractor’s 
billing.  Progress payments will be made within ten (10) days, per Government Code Chapter 2251,  after Owner receives a billing from Contractor setting forth 
the amount due for the Work performed and covered by the billing.  Owner will make payment to Contractor for work performed in the percentage amount set 
forth under §3.A. appearing on the face page of the Contract.  Final payment shall be due Contractor within ten (10) days after (i) Owner’s receipt of a final 
billing from Contractor or (ii) completion of the Work, whichever shall occur last.  The proportionate amount of Work billed on Contractor’s progress billings shall 
be subject to the approval of Owner.  Progress payments shall not be construed as an acceptance of any Work, the entire Work being subject to final inspection 
and approval by Owner.  Nothing contained herein shall be deemed consent by the Contractor to extend the due date for payment under this Contract. 
PROMPT PAYMENT ACT: TEX. GOV'T CODE ANN., ch 2251 (Vernon Supp. 1995) requires that payments be made within 30 calendar days. If County fails 
to pay within 30 days, interest on overdue amounts is subject to Chapter 2251, Texas Government Code. The law does not apply if the terms of a federal 
grant, contract, regulation, or statute prevent local governments from making timely payments with federal funds. Contractors and subcontractors must pay 
their suppliers interest if the supplier is not paid within 10 calendar days after the contractor or subcontractor receives payment. Contractors must apply for 
interest payments within 6 months of submitting a proper invoice if they believe such interest was due but not paid. Interest begins accruing 30 days after 
either of the following, whichever is later; (i) satisfactory delivery or performance has been completed, or, (ii) a correct invoice is received at the designated 
place. 
FAILURE TO MAKE PAYMENTS: In the event Owner shall fail to make payment at the times and in the amounts provided for in this Contract, Contractor 
shall have the right to stop Work. In such event all amounts due Contractor, including retention, if any, shall immediately become payable and Contractor shall 
have the right to recover all damages sustained by Contractor as a result of such breach of contract by Owner. 
3. CHANGES IN THE WORK:  Owner may, from time to time, by instructions or drawings issued to Contractor, make changes to the scope of the Work, issue 
additional instructions, request additional work or direct the omission of work previously ordered, and the provisions of this Contract shall apply to all such 
changes, modifications and additions with the same effect as if they were embodied in the original contract.  The price or a formula for establishing the price 
and any time impacts to the schedule for such work shall be set forth in a written change order either prior to the commencement of work or as soon as practical 
thereafter and shall be mutually agreed upon with Contractor.  Absent the parties’ agreement to price and/or time extension for a change in the Work, Owner 
shall pay Contractor its actual direct costs in completing said extra work plus a mark-up of 15 percent thereon for overhead and profit. 
4.CONTRACTOR LIABILITY, INDEMNIFICATION AND CLAIMS NOTIFICATION: Contractor shall indemnify County, its officers, agents, and employees, from 
and against any and all third party claims, losses, damages, causes of action, suits, and liability of every kind whether meritorious or not and, including all 
expenses of litigation, court costs, and reasonable attorney's fees, arising in connection with the services provided by Contractor under this Contract. It is the 
expressed intention of the Parties to this Contract, both Contractor and County, that the indemnity provided for in this paragraph is indemnity by Contractor to 
indemnify and protect County from the consequences of Contractor's actions.5. RESPONSIBILITY FOR WORK:  Except to the extent insured by 
property insurance provided by Owner, Contractor shall be responsible for and shall bear any loss of or damage to the Work and all materials, supplies and 
equipment until such time as Contractor has de-mobilized from the Work site.   In no event, shall Contractor be liable for such loss or damage that results from 
the actions, omissions, fault or negligence, either active or passive, of the Owner, Owner’s representatives, agents, employees, its other contractors or anyone 
acting on Owner’s behalf or others over whom Contractor has no authority or control. 
6. INSURANCE:  Contractor shall maintain such insurance as will protect it from claims under workers’ compensation acts and from claims for 
damages because of bodily injury, including death, or injury to property which may arise from and during the operation of this Contract.  A certificate of such 
insurance shall be provided to the Owner if the Owner so requests.  
* Worker's compensation; as required by statute;  
* Employer' Liability ‐ $500,000 per each accident 
* Commercial General Liability ‐ $1,000,000 per each occurrence and general aggregate 
* Delete any requirement for Professional Liability coverage 
7. DELAYS BEYOND CONTROL OF CONTRACTOR:  In the event Contractor shall be delayed in the performance of the Work under this Contract by causes 
beyond the control of the Contractor and not caused by Contractor’s negligence, including, but not limited to, Change Orders, Acts of God, or of the public 
enemy, acts of any governmental agency, fire, flood, epidemics, strikes, freight embargoes, inclement weather, over optimum moisture content of ground or 
base course, unsuitable ground conditions or delays caused by Owner, its other contractors, their subcontractors of any tier and the suppliers to any of the 
foregoing, Contractor shall have a time extension to the mutually agreed schedule for the time caused by said delay and shall be paid its additional costs incurred 
as a result of the delay, including labor and material cost or price escalations, and extended jobsite and home office overhead. 
8. DIFFERING SITE CONDITIONS:  (A) Contractor shall promptly, and before the conditions are disturbed, give a written notice to Owner of (1) subsurface 
or latent physical conditions at the site which differ materially from those indicated in this Contract, including but not limited to any subsurface utilities not 
accurately shown on plans or drawings, or (2) unknown physical conditions at the site of an unusual nature, which differ materially from those ordinarily 
encountered and generally recognized as inherent in work of the character provided for in this Contract, or (3) the existence of contaminated, toxic or hazardous 
materials or conditions not specifically described in type, character, or quantity in this Contract, which existence is deemed to be a differing site condition.  (B) 
Owner shall investigate the site conditions promptly after receiving the notice.  If the conditions do materially so differ or are deemed to so differ and cause an 
increase or decrease in the Contractor's cost of, or the time required for, performing any part of the Work under this Contract, whether or not changed as a result 
of the conditions, an equitable adjustment shall be made under this clause and the Contract price increased to reflect Contractor’s increased costs plus a mark-
up of 15 percent, and the mutually agreed schedule extended accordingly. 
9. LAWS AND REGULATIONS:   This Contract is governed by the laws of the United States of America and the State of Texas and all obligations 
under this Contract are performable in Hays County, Texas. Venue for any dispute arising out of this Contract will lie in the appropriate court of Hays County, 
Texas. Contractor must comply with all Federal and State laws and regulations, City and County ordinances, orders, and regulations, relating in any way to 
this Contract. Contractor must secure all permits and licenses, pay all charges and fees, and give all notices necessary for lawful operations. 
10. OWNER:  Owner represents he/she/it is the Owner in fee simple of the real property upon which the construction improvement is to be made. 
11. ACCEPTANCE:  Upon receipt of written notice from Contractor requesting acceptance of the Work being performed hereunder, Owner and Contractor 
shall promptly inspect the job jointly and, in the event the same has been completed in conformity herewith, provide Contractor with a Notice of Completion in 
recordable manner and form.  In the event the Work performed is subject to further inspection and/or final acceptance by another person or entity, and such 
inspection and/or final acceptance cannot be obtained through no fault of Contractor, then in such event the Work shall be deemed completed and accepted.  
Contractor shall warrant its Work against defects in materials and workmanship for a period of one year from the date of completion of the Work. 
12. PERMITS:  Owner will obtain and pay for all permits, inspection fees, soils test, engineering, staking, fees for utility connections, or other such similar items 
required for the performance of Work hereunder. 
13. SUBCONTRACTING:  Contractor shall have the right to subcontract any portion of the Work hereunder, and all Work performed by subcontractors shall 
be subject to all of the applicable Contract terms and conditions. 
14.  LIENS AND CLAIMS:  Provided Contractor has been, and continues to be, timely paid all amounts due it, Contractor shall promptly pay valid claims of all 
persons, firms or corporations performing labor or furnishing equipment, materials and other items used in, upon or for the Work done hereunder. 
16. DEFAULT:  In the event Contractor shall fail to timely perform any provision of this Contract and if such failure should continue for thirty (30) days after 
receipt of written notice from Owner, then Owner may terminate this Contract and cause the balance of the Work to be completed by other parties.  In any such 
event, if the reasonable cost of such completion exceeds the unpaid balance due on the Contract price, Contractor shall promptly pay such difference to Owner; 
otherwise, the unpaid contract balance shall be paid to Contractor. The Owner and Contractor each waive the right to recover from the other any indirect, 
incidental or consequential damages regardless of how such damages are caused. 
17. COSTS AND ATTORNEYS’ FEES: Should either party bring suit in court to enforce or interpret any of the terms hereof, or for a breach thereof, and/or to 
foreclose any mechanic’s lien attributable to the Work done hereunder, the prevailing party, to the extent permitted by applicable law, shall be entitled to cost 
and reasonable attorneys’ fees, which may be set by the Court in the same action or in a separate action brought for that purpose, in addition to any other relief 
to which the prevailing party may be entitled. 
18. NOTICES:  Any notice required or permitted hereunder shall be served personally on Contractor’s construction manager or on the representative of Owner 
at the job site, or may be served by certified mail directed to the address of the party shown on the face of the Contract.  Notices shall be effective upon receipt 
by the intended recipient. 
19. ASSIGNMENT:  Except as provided in Section 13 above, neither party shall assign all or any portion of this Contract without first obtaining the signed 
written consent of the other party.  Subject to the foregoing, this agreement shall be binding upon and inure to the heirs, successors and assigns of the parties 
hereto. 
20. WAIVER OF RIGHTS:  Failure to enforce any rights hereunder shall not waive any rights in respect of other or future occurrences. 
21. SEVERABILITY:  To the best knowledge and belief of the Parties, this Contract now contains no provision that is contrary to any Laws.  In the event that 
any provision of this Contract shall at any time contravene in whole or in part any applicable Law, then such provision shall remain in effect only to the extent 
permitted, and the remaining provisions hereof shall remain in full force and effect. 
22. JURISDICTION AND VENUE:  It is understood and agreed that each and every provision of this Contract, including any alleged breach thereof, shall be 
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interpreted in accordance with the laws of the state of Texas. Venue for all matters arising under this Contract shall be in the state and federal district courts 
located in Ft Worth, Texas.  Contractor is authorized to do business in the state of Texas. 
23. ENTIRE AGREEMENT:  This Contract constitutes the entire agreement between Owner and Contractor and contains all terms and conditions agreed upon 
by the parties.  This Contract supersedes all earlier proposals, discussions, correspondence and oral agreements, if any, between Owner and Contractor.   
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 
Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
SUB-1175; Eppright Addition Subdivision (5 Lots). Discussion and possible action to approve preliminary plan. 

 
ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

ACTION-SUBDIVISIONS  May 7, 2019   

 
LINE ITEM NUMBER 
 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED: N/A AUDITOR REVIEW: N/A 
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

PACHECO  SHELL  N/A 

 
SUMMARY 
Eppright Addition is a proposed 5 lot subdivision located along Post Oak Road in PCT 3. Water service will be 
provided by private wells and rainwater collection. Wastewater service will be accomplished by individual OSSF.  
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 
Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
SUB-1248; Farmhouse on Elder Hill II Subdivision (2 Lots). Discussion and possible action to approve preliminary 
plan. 
 

ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

ACTION-SUBDIVISIONS  May 7, 2019   

 
LINE ITEM NUMBER 
 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED:  AUDITOR REVIEW:  
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

PACHECO  SMITH  N/A 

 
SUMMARY 
Farmhouse on Elder Hill II is a proposed 2 lot subdivision located along Elder Hill Road in Precinct 4. Water service 
will be provided by private wells and rainwater collection. Wastewater service will be accomplished by Individual 
On-Site Sewage Facilities. 
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 
Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
SUB-1220; Call for a Public Hearing on May 21st, 2019 to discuss approval of the Replat of Lot 4, Legend Oaks 
Section Two Subdivision. 
 

ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

ACTION-SUBDIVISIONS  May 7, 2019   

 
LINE ITEM NUMBER 
 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED:  AUDITOR REVIEW:  
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

PACHECO  SHELL  N/A 

 
SUMMARY 
Legend Oaks Section Two is a recorded subdivision located off of Nameless Road in Precinct 3. 
 
The proposed re-plat will divide the 18.08 acre lot 4 into 7 lots. Water service will be provided by rainwater 
collection. Wastewater treatment will be accomplished by individual on-site sewage facilities.  
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 
Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
SUB-1116; Call for a Public Hearing on May 21st, 2019 to discuss approval of the Replat of Lots 1,3,4, 8 & 9, 
Family Tree Subdivision. 
 

ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

ACTION-SUBDIVISIONS  May 7, 2019   

 
LINE ITEM NUMBER 
 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED:  AUDITOR REVIEW:  
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

PACHECO  SMITH  N/A 

 
SUMMARY 
Family Tree Subdivision is a recorded subdivision located off of Fitzhugh Road and Preslar Circle in Precinct 4. 
 
The proposed re-plat will remove the plat note from the original Family Tree plat restricting TCEQ (then TNRCC) 
prohibited activities. It will also propose the following: 
  -Revise the boundary of Lot 4, creating Lot 4-A. 
  -Split Lot 3 into two lots, creating Lot 3-A and 3-B. 
  -Combine Lot 8 and 9 to create Lot 8-A. 
 
Water service will be provided by rainwater collection. Wastewater treatment will be accomplished by individual on-
site sewage facilities.  
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 REPLAT OF LOTS 1, 3, 4, 8 AND
9, FAMILY TREE SUBDIVISION,

HAYS COUNTY, TEXAS
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 
Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Discussion and possible action to authorize On-Site Sewage System Permit for 64 RVs and grant a variance to 
Table 10-2 of the Hays County Rules for On-Site Sewage Facilities at 690 Hillside Terrace, Buda, Texas 78610. 
 

ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

ACTION-MISCELLANEOUS  May 7, 2019   

 
LINE ITEM NUMBER 
 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED:  AUDITOR REVIEW:  
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

Caitlyn Strickland, Director of Development Services  JONES  N/A 

 
SUMMARY 
Hill Commercial Dev, LLC is proposing an On-Site Sewage System to serve 64 RV sites.  This 30.56 acre tract of 
land will be served by a public water system. 
The system designer has designed a non-standard treatment system.  After treatment, the effluent will be disposed 
via low-pressure pipe for a maximum daily rate of 2640 gallons 
The system designer, Travis Weiser, P.E., is requesting a variance to Table 10-2 of the Hays County Rules for On-
Site Sewage Facilities which requires 20 foot property line setbacks from effluent disposal areas.  His justification 
for the variance request is that the "TCEQ has a 5 foot property line to disposal area…, this system has secondary 
treatment reducing the organic load…, and the adjoining property is a middle school that appears unlikely to be 
used as a single family development with septic systems adjoining our proposed system."  The designer has 
proposed the disposal area to be 10 feet from the property line. 
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AGENDA ITEM REQUEST FORM 
 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

 
Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Discussion and possible action to authorize the submission of the Indigent Defense Improvement grant application 
to the Texas Indigent Defense Commissioner (TIDC).  
 

ITEM TYPE  MEETING DATE  AMOUNT REQUIRED 

ACTION-MISCELLANEOUS  May 7, 2019  0 

 
LINE ITEM NUMBER 
 

 
AUDITOR USE ONLY 

AUDITOR COMMENTS: 
 

PURCHASING GUIDELINES FOLLOWED:  AUDITOR REVIEW:  
 

REQUESTED BY  SPONSOR  CO-SPONSOR 

Alex Villalobos  BECERRA  N/A 

 
SUMMARY 
Discussion about the grant, purpose and scope. 
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Problem Statement:  

1) Fiscal Impact:  

“In fiscal year 2018, Hays County paid $4.3 million to outsource inmates to other Texas 

counties due to overcrowding—a number that is up 6,895% from 2014. Put another way, “Hays 

county is expending an average of approximately $10,000 to $15,000 a day to outsource 

inmates.”1 The closest county Hays county outsources its inmates to is McLennan county, two 

and a half hours away. In order for some attorneys to visit their clients in McLennan county, they 

would have to embark on a journey that could take longer than 5 hours roundtrip. This places a 

particular burden on indigent defendants housed in McLennan who do not have the means to pay 

private counsel well enough for in person visitation to be an economically sound decision for 

attorneys to make. This increase in incarceration rates which lead to the use of outsourcing is 

partly due to the increasing pretrial population, which accounts for over 70% of Hays county 

inmates at any given time.2 One reason for the spike in jail population may be a lack of adequate 

funding and investment in necessary infrastructure to support Hays’s county population growth 

considering Hays County spends only half as much ($5/capita) compared to the state average 

($10/capita) on indigent defense. This however cannot be the sole reason since Hays county’s 

                                                           
1 Herod, Anna. “Hays County Judge Leads Renewed Criminal Justice Committee as Cost of Jail Rises 

Nearly 7,000% in Five Years.” Community Impact Newspaper, 16 Apr. 2019, 

communityimpact.com/austin/san-marcos-buda-kyle/city-county/2019/04/15/hays-county-

judge-leads-renewed-criminal-justice-committee-as-cost-of-jail-rises-nearly-7000-in-four-years/. 

2Historical County Jail Population Reports - Abbreviated Population Reports, 

www.tcjs.state.tx.us/index.php?linkID=326. For the year of 2017.  
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population grew 22% from 2014 to 2018, whereas the total inmate population during the same 

period increased by 82%.3  

Furthermore, in 2017 Hays County only assigned counsel in 22% of misdemeanor cases 

compared to the state average of 46% and assigned counsel in only 57% of felony cases 

compared to the state average of 75%.4 When necessary investments are not made in the justice 

system, Hays county taxpayers ultimately foot the bill again and again due to recidivating 

inmates.   

2) Mental Health:   

At least 10-20% of all defendants in Texas county jails suffer from some sort of mental 

illness. Some defendants in Hays county with mental health diagnoses find themselves in a 

vicious cycle as they fall in and out of competency, occupying jail beds as they wait for other 

beds in treatment facilities, sometimes for the greater part of a year or longer.5 With 934 felony 

indigent cases and 956 indigent misdemeanor cases paid in Hays county in 2018, this means that 

an estimated 93-186 felony defendants and 95-190 misdemeanor defendants were living with 

some sort of mental illness.6 

                                                           
3 Hays County Jail Operations - Budget Worksheet Report Recap  
Also, U.S. Census Bureau Hays County quick facts for the years selected 
4 “TIDC Hays County Data Sheet.” County Data Sheet - Indigent Defense Data for Texas, 

tidc.tamu.edu/public.net/Reports/DataSheet.aspx?cid=105. 

5 Colfax, Edwin. Email. “Contacts for Help with PD Office Proposal in Hays Co.” Contacts for Help with PD 

Office Proposal in Hays Co, 29 Apr. 2019.  

Also, phone call with executive director of TIDC, Geoffrey Burkhart, and TIDC Deputy Director, 

Wesley Shackelford 

Also, communication with defense bar reps, county, and district judges.  

6 Supra. “TIDC Hays County Data Sheet.” for the year selected.  
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In fact, “defendants with mental health diagnoses stay in jail longer and are more likely to 

get jail sentences at disposition.” When considering that veterans account for 8.6% of the adult 

population in Texas and that according to the U.S. Department of Veterans Affairs (VA), “the 

number of veterans requiring mental health services has grown dramatically and will continue to 

increase,” it must be incumbent on local governments to ensure that the unique needs of this 

honorable population is met through an increased scope of social services, funding, and 

intergovernmental communication between state and local governments.7 Given this, the newly 

established MH public defender will prioritize advocating for indigent veterans in the county jail 

within recommended caseload guidelines with non-veteran defendants filling the remainder of 

the caseload. 

Specifically, The Hays County Mental Health Public Defender would advocate for these 

defendants by working closely with the newly staffed mental health social worker in order to 

determine the best outcome that results in both increased public safety and reduced recidivism 

rates, while connecting defendants to community based resources that offer long term treatment. 

If deemed to be a safe course of action, the MH public defender would also advocate for release 

of mentally ill persons on a PR bond in accordance with Texas Code of Criminal Procedure 

17.032. 

3) Padilla Advisals (Immigration Law):  

                                                           
7 Eaton, David. An Assessment of Mental Health Services for Veterans in the State of Texas. LBJ School 
of Public Affairs, 2014, repositories.lib.utexas.edu/bitstream/handle/2152/30173/eaton-2015-mental-
health-services-for-veterans.pdf?sequence=2. 
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“One in six Texas residents is an immigrant, while 15 percent of residents are native-born 

U.S. citizens with at least one immigrant parent. Mixed immigrant/citizen families are the rule, 

not the exception, in Texas. Like the rest of the state, Hays County is a richly diverse area.”8 

According to the Texas Commission on Jail Standards report on immigrant detainers, for 

the first 11 months of 2017, Hays county spent $720,519.36 for 407 noncitizen immigrants 

detained in the county jail for a total of 10,501 bed days.9 Reimbursement from the U.S. 

Department of Justice through their Office of Justice Programs for their State Criminal Alien 

Assistance Program (SCAAP) for the same year only accounted for $41,386.00.10 This means 

Hays county taxpayers ultimately paid $679,133.36 to hold non-citizens in our county jail for 

combined total of 10,501 inmate days in 2017. Furthermore, Jordan Pollock, Dallas county’s 

Padilla attorney, has indicated that the entirety of a Padilla attorney’s caseload cannot be 

determined by ICE detainees alone, when considering the presence of green card holders that 

also have a constitutional right to Padilla advisals. She stated that a good metric to identify the 

population of green card holders needing Padilla advisals would be to add 30-50% to the total 

number of ICE detainees in the county jail in a given year, meaning this population would range 

between 529 to 610 individuals.11 

                                                           
8 Gupta, Anita. “Hays County Commissioners Court - Support Letter for Public Defender Proposal from 

the Immigrant Legal Resource Center.” Received by Hays County Commissioners , 2 May 2019. 

9 “TCJS Historical County Jail Population Reports - Immigration Detainer.” Historical County Jail 

Population Reports - Immigration Detainer, www.tcjs.state.tx.us/index.php?linkID=328. 

10 “State Criminal Alien Assistance Program (SCAAP).” Bureau of Justice Assistance - State Criminal Alien 

Assistance Program (SCAAP), www.bja.gov/ProgramDetails.aspx?Program_ID=86#horizontalTab8. 

11 Jordan Pollock, Immigration Specialist at the Dallas County Public Defender's Office. Can be reached 

at: Jordan.Pollock@dallascounty.org 

 

91

http://www.bja.gov/ProgramDetails.aspx?Program_ID=86#horizontalTab8


   
 

   
 

With this in mind, a part-time Padilla attorney would operate as an institutional resource 

regarding Padilla advisals for court appointed attorneys that would help attorneys meet their 

constitutional obligations for indigent non citizen defendants and ensure that non citizens receive 

sound legal advice and are properly informed of the consequences of plea decisions on their 

immigration status. “Moreover, the addition of a Padilla expert will also help the county to save 

resources. The Supreme Court noted that ‘informed consideration of possible deportation can 

only benefit both the State and noncitizen defendants during the plea-bargaining process. By 

bringing deportation consequences into this process, the defense and prosecution may well be 

able to reach agreements that better satisfy the interests of both parties.’  Padilla v. Kentucky, 

559 U.S. 356, 373 (2010).”12 Through this process both parties would be able to come up with 

resolutions more quickly, thereby saving county resources by reducing the amount of inmate 

days used by noncitizen defendants. The Padilla expert that is to be hired will be expressly 

prohibited from having any case referrals from the public defender’s office, regarding civil 

immigration cases or criminal ones.  

“U.S. immigration laws treat criminal offenses in a very specific and technical way. The 

definition of a conviction differs for state law purposes and immigration purposes. Often, what 

may be a ‘dismissal’ in an individual’s criminal record is considered a conviction for 

immigration purposes. Convictions and/or admissions of guilt for many types of criminal 

offenses, though they may seem like ‘low level’ offenses in our criminal legal system, can make 

noncitizens deportable under immigration laws, even if they hold lawful immigration status. 

Even the most minor misdemeanor conviction can cause life-destroying immigration 

consequences, including detention for months or years, denial of naturalization, and permanent 

                                                           
12 Supra. Gupta. 
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deportation and separation from family.  For example, conviction of two shoplifting offenses, or 

a simple possession of any controlled substance, can cause even a lawful permanent resident 

(green card holder) to be deported. Each noncitizen defendant needs an individual analysis. A 

conviction that would be safe for one noncitizen defendant’s immigration case could be fatal to 

another’s.” 13 

“The U.S. Supreme Court has mandated criminal defense counsel to affirmatively and 

competently advise noncitizen defendants of the adverse immigration consequences of a guilty 

plea or other disposition, and to pursue alternative dispositions in the case that avoid or at least 

minimize such adverse consequences. See Padilla v. Kentucky, 559 U.S. 356 (2010). 

Furthermore, the court found that for noncitizens, deportation is an integral part of the penalty 

imposed for criminal convictions. Public defender offices and county governments across the 

state are adapting to meet this requirement. For example, Dallas, Travis and Webb Counties have 

dedicated Padilla attorneys for their public defense offices.”14 Hays county feels that we too 

should rise to this meet this challenge. 

4) Counsel at Magistration:  

Dallas, Harris, and Galveston counties are all facing lawsuits regarding their bail 

practices.15 A bail bond is a cash deposit, bond or other security given to guarantee the 

                                                           
13 Supra. Gupta. 
 
14 Supra. Gupta. 
15 McCullough, Jolie. “Federal Judge Rules against Dallas County Bail Practices.” The Texas Tribune, Texas 

Tribune, 21 Sept. 2018, www.texastribune.org/2018/09/20/dallas-bail-sytem-judge-order/. 

Also, Banks, Gabrielle. “New Harris County Bail Lawsuit Challenges Thousands Jailed on Felony Arrests.” 

Houston Chronicle, Houston Chronicle, 23 Jan. 2019, www.chron.com/news/houston-

texas/houston/article/New-Harris-County-bail-lawsuit-challenges-13551860.php. 
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appearance of a defendant in a criminal case and is not intended to be punitive. However, these 

lawsuits have highlighted what has been called wealth-based detention, whereby, poverty 

stricken individuals suffer the brunt of incarceration due to their inability to afford bond. As such 

was the case with Faylita Hicks, who spent 45 days in Hays county jail in pre-trial detention due 

to her inability to afford bond for a class B theft by check misdemeanor over a bounced check for 

$25 worth of groceries.16 Attorneys representing defendants at magistration will solely be tasked 

with determining the reasonableness of bond amounts, in order to increase the chances of 

defendants being able to afford bond thereby reducing the amount of time defendants spend in 

jail. These attorneys overseeing Article 15.17 hearings will be expressly prohibited from 

determining the reasonableness of probable cause for defendants which they represent through 

the PDO.  

c. Objectives: 

The primary objectives are: 

• Reduce the total Hays county jail population while maintaining community safety, 

thereby reducing the county’s reliance on the use of outsourcing. 

• Increase the proportion of personal recognizance bonds for certain defendants, such as 

mentally ill persons when deemed proper by the MH public defender, accompanying 

social workers, judges before which they appear, and prosecution. 

                                                           
Also, “Booth v. Galveston County, Et Al.” ACLU of Texas, 18 Dec. 2018, www.aclutx.org/en/cases/booth-

v-galveston-county-et-al. 

16 Hicks, Faylita. “Lost in Limbo in the Hays County Jail.” The Texas Observer, 7 Feb. 2019, 

www.texasobserver.org/lost-in-limbo-in-the-hays-county-jail/. 
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• Ensure noncitizen defendants receive constitutionally required Padilla advisals in a timely 

manner.  

• Ensure defendants have counsel advocating on their behalf regarding the reasonableness 

of bonds at magistration.    

d. Activities 

Through communication with the Immigrant Legal Resource Center, existing Padilla 

attorneys in Dallas, Webb, and Travis counties, TIDC, local County and District Judges, and the 

local/regional Mental Health and Developmental Disability center, Hays county will work with 

the above mentioned partners to fully develop job descriptions for: the chief public defender, the 

mental health public defender, the attorney presiding over counsel at magistration, and the 

Padilla expert  

This entails working the below mentioned positions into the local rules of administration 

at the county and district court level and communication with prosecution. This process will 

continue forward in the coming months and once the county receives notification of a probable 

funding award, job descriptions will be finalized and the county will begin the hiring process by 

posting notice of the job opportunities and by setting up interviews for the below positions.  

The PDO office will include:  

• A Padilla expert operating at ¾ time.  

• A full time MH public defender 

• A full time Mental Health caseworker to support the MH defender who is familiar 

with the local social services infrastructure.  

• A full time attorney to represent defendants at magistration. 

95



   
 

   
 

• An administrative assistant to support the PDO 

• A contracted part time investigator to help the above attorneys.  

e. Evaluation 

In order to adequately evaluate the PDO the program coordinator, Hays County Judge 

Ruben Becerra, and his chief of staff, Alex Villalobos, have created a Hays County Criminal 

Justice Research Workgroup with Texas State University’s Center for Research, Public Policy 

and Training (CRPPT).  This research workgroup includes doctoral researchers, graduate 

students, and undergraduate students. The doctorial researchers over seeing the work group are: 

Dr. Thomas Longoria (CRPPT & Department of Political Science) and Dr. Gloria P. Martinez 

(Department of Sociology & Director of Latino Studies Minor). As part of larger efforts to 

“increase the capacity to complete high-quality, high-impact, independent and unbiased research 

on criminal justice issues in Hays County” the research workgroup will work with the program 

coordinator to collect information at 8 points of contact in the criminal legal system: 

1. At pre-arrest: Collect identifiers (including stops, results of stops, etc.) for patrol 

frequency in communities and analyze those identified in terms of demographic 

identifiers, including race, ethnicity, age, population density, for those patrolled 

communities, and a breakdown of those directed to pre-arrest diversion programs. 

2. At arrest: Collect demographic and other identifying data (e.g. race, ethnicity, gender, 

age, system person number/state identification number, booking number, etc.) and 

analyze the demographic data in terms of offense level (e.g. felony, misdemeanor), 

defendant zip code, and arresting agency. 

3. At charge: Collect demographic and other identifying data (e.g. race, ethnicity, gender, 

age, system person number/state identification number, etc.) and analyze the 
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demographic data in terms of offense, offense level (e.g. felony, misdemeanor), arresting 

agency, and initial bond amount. 

4. At assignment of counsel: Collect demographic and other identifying data (e.g. race, 

ethnicity, gender, age, system person number/state identification number, etc.) and 

analyze the demographic data in terms of type of counsel (e.g. public defender, private, 

etc.) and term of appointment for counsel (if available). 

5. At pretrial release: Collect demographic and other identifying data (e.g. race, ethnicity, 

gender, age, system person number/state identification number, etc.) and analyze the 

demographic data in terms of risk assessment recommendation, factors use to calculate 

that risk assessment recommendation 1, case status, name judicial officer reviewing the 

case, whether the District Attorney’s Office filed a high bond request on the case, 

whether the case was flagged for early presentment, and date of defendant’s pretrial 

release (if applicable); 

6. At case processing: Collect demographic and other identifying data (e.g. race, ethnicity, 

gender, age, system person number/state identification number, etc.) and analyze the 

demographic data in terms of defendant’s case timeline (e.g. time from arrest date to date 

of last case setting), name of judicial officer reviewing the case, the judicial decision 

regarding pretrial release or detention, form of bond payment by the defendant (if 

applicable), number of case settings; 

7. At disposition/sentencing: Collect demographic and other identifying data (e.g. race, 

ethnicity, gender, age, system person number/state identification number, etc.) and 

analyze the demographic data in terms of name of judicial officer deciding case, risk 

assessment indicators collected and analyzed pretrial, defendant’s final charge, case 
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disposition outcome (e.g. 12.44 indicator, etc.), length of sentence, probation 

requirements (if applicable); 

8. At post-conviction process/supervision: Collect demographic and other identifying data 

(e.g. race, ethnicity, gender, age, system person number/state identification number, etc.) 

and analyze the demographic data in terms of date of release and any post-conviction 

violation indicator. 

In addition to these datapoints, the CRPPT research workgroup will provide (as a minimum) 360 

hours of faculty time (plus graduate student research assistance) over a 12-month period to 

commence at a mutually agreed upon date to support this TIDC grant application, using a fair 

consulting rate of $90.00 per hour, the value of this in-kind/non-cash match provided by the 

Center for Research, Public Policy, and Training to Hays County is $32,400.17 

 

 

 

                                                           
17 Longoria, Dr. Thomas. “Hays County Criminal Justice Research Workgroup.” Received by Alex 

Villalobos. 
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Hays County Criminal Justice Research Workgroup 
 

Purpose 

The propose of the research workgroup is to increase the capacity to complete high-quality, 
high-impact, independent and unbiased research on criminal justice issues in Hays County.  The 
workgroup will serve as a resource to provide input on research needs and, with the 
collaboration of Hays County, complete research projects on a regular basis. 

Another purpose of this collaboration is to support Hays County’s grant application for funding 
though the Texas Indigent Defense Commission.  The Center of Research, Public Policy, and 
Training will provide (as a minimum) 360 hours of faculty time (plus graduate student research 
assistance) over a 12-month period to commence at a mutually agreed upon date.  Using a fair 
consulting rate of $90.00 per hour, the value of this in-kind/non-cash match provided by the 
Center for Research, Public Policy, and Training to Hays County is $32,400. 

Drs. Thomas Longoria (Center for Research, Public Policy and Training and Department of 
Political Science) and Gloria Martinez (Department of Sociology and Director of the Latino 
Studies Minor) will work with Alex Villalobos (County Judge’s Chief of Staff) to identify research 
needs.   Longoria and Martinez will make contacts with university faculty, research centers, and 
community partners to coordinate and mobilize resources.  Hays County will provide support by 
providing access to data, assisting with supervision of graduate and undergraduate student 
researchers, and providing suitable research space and materials.    
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Deliverables 

Task #1:  Update and Expand Analysis of Jail Population 

In 2018, a report entitled “Hays County Criminal Justice System Analysis” was completed.  This 
report developed some very useful tools and techniques.  However, one weakness of the report 
is that the data period examined included the summer months when Texas State students are 
not in town.  Other cyclical aspects of crime are also missed when the time-period is limited.   

Texas State faculty and students will expand the report to include all 12 months, make 
improvements, and develop data reporting and illustration techniques that will improve the 
utility of the data analysis (e.g., infographics, case studies). 

 

Task #2:  Feasibility Study of a Victim-Offender Mediation Program 

A 2018 criminal justice taskforce meeting held by Hays County identified a diversion court and a 
victim-offender mediation program as ways to address the jail population issue.  The Central 
Texas Dispute Resolution Center does not offer a victim-offender mediation program.  These 
programs are costly.  In order to secure funding, a feasibility study and needs assessment will 
be useful.  Texas State faculty and students will conduct research and complete a feasibility 
study/needs assessment.  
 
Task #3:  Identify and Recruit Affiliated Researchers 
 
For this collaboration to be sustainable, broader faculty and community participation is crucial.  
Toward this end, faculty, specialists, and community representatives will be contacted and 
recruited to serve as Affiliated Researchers.  These Affiliated Researchers will meet at least one 
time per semester, attend presentations, and provide valuable feedback on the research 
projects completed by workgroup teams.  A directory of Affiliated Researchers will be produced 
so that Hays County officials have the best match of expertise to research needs.  Hays County 
officials and staff will be invited to attend these meetings.   
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Timeline 

Month Task 
June-July 2019 Schedule and meet with faculty and 

community stakeholders 
 
Coordinate with graduate and undergraduate 
advisors and inform them of the research 
opportunities for the Fall and Spring 
Semesters 

August 2019 Secure space for student and faculty 
researchers 
 
Select students for projects 

September 2019 Begin research project data collection for 
Tasks #1 and #2 
 
First meeting of Affiliated Researchers 
 

October 2019 Student and faculty update on progress to 
County Judge and staff 

November 2019 Conclude data collection 
December 2019 Interim reports 
January 2020 Begin report drafts 

 
Second meeting of Affiliated Researchers  

March 2020 Circulate completed drafts for feedback 
May 2020 Submit final reports 

 
Presentations to Affiliated Researchers, 
County Officials and Staff 
 

 

Primary Contact 

Thomas Longoria, Ph.D. 
Professor and Director 
Center for Research, Public Policy and Training 
Tl28@txstate.edu 
913-515-5593 
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To:  Hays County Commissioners  
From: Anita Gupta, Texas Staff Attorney, Immigrant Legal Resource Center 
Re: Grant Proposal for Hays County Public Defender’s Office 
Date: May 2, 2019 
 
Dear Hays County Commissioners: 

 
I am writing on behalf of the Immigrant Legal Resource Center, a national non-profit resource 
center that has worked extensively with public defenders who represent noncitizens. We urge 
you to endorse the grant proposal for the creation of a Hays County Public Defender’s office, 
and in particular, funding for an immigration “Padilla” attorney. This is a crucial component that 
is needed to ensure the constitutional rights of Hays County residents, by budgeting a position 
for a staff expert who can provide advice to public defenders and court-appointed attorneys 
regarding representation of noncitizen defendants.   
 
This position is necessary to enable the office to meet its basic Sixth Amendment obligations to 
its clients. Currently, Hays County does not provide any resources to meet these obligations.  
The position is critical to protect Hays County residents – both noncitizen and citizen – from 
permanent destruction of families and communities due to large-scale, needless deportations. 
 
One in six Texas residents is an immigrant, while 15 percent of residents are native-born 
U.S. citizens with at least one immigrant parent. Mixed immigrant/citizen families are the rule, 
not the exception, in Texas. Like the rest of the state, Hays County is a richly diverse area.   
 
U.S. immigration laws treat criminal offenses in a very specific and technical way. The 
definition of a conviction differs for state law purposes and immigration purposes. Often, what 
may be a “dismissal” in an individual’s criminal record is considered a conviction for 
immigration purposes. Convictions and/or admissions of guilt for many types of criminal 
offenses, though they may seem like “low level” offenses in our criminal legal system, can make 
noncitizens deportable under immigration laws, even if they hold lawful immigration status. 
Even the most minor misdemeanor conviction can cause life-destroying immigration 
consequences, including detention for months or years, denial of naturalization, and permanent 
deportation and separation from family.  For example, conviction of two shoplifting offenses, or 
a simple possession of any controlled substance, can cause even a lawful permanent resident 
(green card holder) to be deported.  Each noncitizen defendant needs an individual analysis.  A 
conviction that would be safe for one noncitizen defendant’s immigration case could be fatal to 
another’s.   
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Because these draconian penalties are inextricably connected to criminal dispositions, the U.S. 
Supreme Court has mandated criminal defense counsel to affirmatively and competently advise 
noncitizen defendants of the adverse immigration consequences of a guilty plea or other 
disposition, and to pursue alternative dispositions in the case that avoid or at least minimize such 
adverse consequences. See Padilla v. Kentucky, 559 U.S. 356 (2010). Furthermore, the court 
found that for noncitizens, deportation is an integral part of the penalty imposed for criminal 
convictions. Public defender offices and county governments across the state are adapting to 
meet this requirement. For example, Dallas, Travis and Webb Counties have dedicated Padilla 
attorneys for their public defense offices.  
 
Unfortunately, it is simply not possible for a defender to competently advise a noncitizen 
defendant without expert help.  Currently, Hays County does not have any resources required to 
meet this basic obligation. As a result, families and communities are harmed. Furthermore, 
defense lawyers are subjecting themselves to claims of ineffective assistance of counsel.  
 
The addition of a Padilla expert will also help the county to save resources. The Supreme Court 
noted that “informed consideration of possible deportation can only benefit both the State and 
noncitizen defendants during the plea-bargaining process. By bringing deportation consequences 
into this process, the defense and prosecution may well be able to reach agreements that better 
satisfy the interests of both parties.”  Padilla v. Kentucky, 559 U.S. 356, 373 (2010).  In addition, 
defendants who were not properly advised in their criminal case will be desperate to return to 
criminal court for post-conviction relief, once they realize that the conviction will permanently 
separate them from family here. Getting the case done right the first time will save the resources 
of the defense, the prosecution, and the court system.  
 
We urge Hays County to fund the creation of a meaningful Public Defender’s office to perform a 
core, constitutionally-mandated task: to provide competent representation in criminal 
proceedings, before a plea is taken or the decision is made to go to trial, by advising noncitizen 
clients about, and attempting to avoid, the immigration consequences that flow from the case.   
 
Please do not hesitate to contact me at agupta@ilrc.org or (512) 879-1616 if you have any 
questions or concerns related to the immigration component of the grant proposal for a Public 
Defender office. 
 
 
Sincerely, 
 
 
 
Anita Gupta 
Staff Attorney 
Immigrant Legal Resource Center 
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Is Your Lawyer a Lemon? Incentives and Selection 
in the Public Provision of Criminal Defense 

    
Amanda Agan 

Matthew Freedman 
Emily Owens† 

 
June 2017 

 
Abstract 

 
Local governments in the United States are required to offer free legal services 
to low-income people accused of crimes. Indigent defendants represented by 
private attorneys working as assigned counsel fare worse than defendants 
represented by public defenders or retained attorneys, but the reasons for the 
observed differences in case outcomes are not well understood. We shed new 
light on the causes of these disparities by taking advantage of detailed court 
records from one large jurisdiction in Texas that allow us to track the same 
lawyers across different case types. We find that the majority of the disparity 
in outcomes is due to within-attorney differences across cases in which they 
are assigned versus retained. In contrast to the existing literature, our results 
show the selection of low-quality attorneys into assigned counsel can explain 
at most one-quarter of the gap in outcomes for low-income defendants. A fee 
structure for assigned counsel that incentivizes obtaining quick pleas from 
clients likely contributes to moral hazard. We also present evidence that 
endogenous matching of defendants and privately retained attorneys plays 
some role in determining case outcomes, but does not explain the assigned 
counsel penalty. 
 
JEL Codes: H44, H76, J15, J33, J38, K14, K42  

 
  

                                                
† Agan: Rutgers University, Department of Economics; email: aagan@econonomics.rutgers.edu. Freedman: 
University of California-Irvine, Department of Economics; email: matthew.freedman@uci.edu. Owens: University 
of California-Irvine, Department of Criminology, Law and Society, and Department Economics; email: 
egowens@uci.edu. We are grateful for helpful comments from Damon Clark, Sara Heller, Michael Mueller-Smith, 
David Neumark, Mark Stehr, Megan Stevenson, and Matthew Weinberg as well as conference and seminar 
participants at the 2015 SEA Conference, the 2016 ALEA Conference, the 2017 SOLE Meetings, Boston 
University, Claremont McKenna College, the University of Pennsylvania, and the University of California-Irvine. 
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1. Introduction 

Governments in the United States are constitutionally required to provide effective legal counsel, 

free of charge, to low-income (indigent) defendants who are accused of serious crimes. While in some 

instances indigent defense is provided by a public defender’s office, in others it is provided by private 

attorneys who elect to serve in an assigned counsel system, where they generally face a different 

incentive structure than they face in the private market. In 2004, almost 70% of clients in large urban 

jurisdictions were represented by publicly provided legal counsel, rather than a defense attorney they 

hired on their own. Despite being a pervasive feature of the criminal justice system, indigent defense 

systems in the U.S. have recently been characterized as “broke and broken” (Uphoff 2010) and “a 

mockery of justice for the poor” (Pfaff 2016). Indigent defendants tend to experience worse criminal 

justice outcomes (Iyengar 2007, Roach 2010, Anderson and Heaton 2012). Underfunded and 

inadequate indigent defense is also a potentially important contributor to the persistent racial gap in 

criminal justice outcomes, as black and Hispanic males represent a disproportionate share of people in 

poverty and in state and federal prisons.1,2   

In this paper, we leverage comprehensive data on court cases and attorneys to investigate the 

mechanisms behind the less favorable case outcomes typically observed among indigent clients. Our 

empirical setting is Bexar County, Texas, home of the racially and ethnically diverse city of San 

Antonio. Bexar County District Courts have historically used an assigned counsel system, where a 

third party assigns indigent clients to a private attorney from a pool of lawyers who have registered 

with the county. Unlike in their private practice, attorneys are not able to turn down indigent defendants 

                                                
1 At the end of 2013, 36.1% of inmates in state or federal prisons were black and 21.9% were Hispanic, larger than 
their respective shares of the total population (17.1% and 13.2%) (authors’ calculations based on Table 8 in Carson 
(2014)). By comparison, white prisoners are 33.3% of the incarcerated population and 62.1% of the total population. 
2 Because of this connection between race, income, and reliance on indigent defense, the U.S. Department of Justice 
has made fair and accessible access to quality representation a priority through its Access to Justice Initiative, noting 
that these disparities are inconsistent with its mission to ensure the fair administration of criminal justice for all 
Americans (see http://www.justice.gov/atj). The importance of quality legal representation at all stages of the 
criminal justice process was also emphasized by U.S. Supreme Court Justice Anthony M. Kennedy in Missouri v. 
Frye (132 S. Ct. 1399) and Lafler v. Cooper (32 S. Ct. 1376). 
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assigned to them, and defendants are not allowed to select amongst attorneys. Further, the fee structure 

for assigned counsel cases in Bexar County, like that in many jurisdictions, creates incentives for 

attorneys to pursue quick outcomes with little effort, outcomes that may not be in their clients’ 

interests.3 

There are four possible reasons why outcomes might be worse in cases handled by assigned counsel 

on average: 1) Case characteristics: Indigent clients may be harder to defend than non-indigent clients. 

2) Adverse selection: Attorneys who register to serve as assigned counsel may be worse than attorneys 

who do not. 3) Matching: The mechanism used to assign clients to attorneys in indigent cases may not 

work as well as the endogenous process in the market for private counsel, leading to less productive 

attorney-client matches. 4) Moral hazard: Attorneys may exert less effort in cases in which their clients 

are assigned.  

Previous studies have typically attributed much if not all of the disparities in case outcomes for 

indigent clients to differences in case characteristics and adverse selection in the assigned counsel pool 

(Iyengar 2007, Roach 2010). This conclusion is based first on comparing observable characteristics of 

cases tried by assigned and retained counsel, and second on comparing outcomes for observably similar 

cases that are tried by public defenders vs. assigned counsel or that are tried in areas where the outside 

options for private attorneys are on average better or worse. Less attention has been paid to the possible 

matching and moral hazard explanations for the disparities, in large part due to data limitations. Our 

unique administrative court records not only contain detailed information about clients and their cases, 

but also permit us to track individual attorneys over time and across cases, comparing case outcomes 

when the same attorney is working as retained or assigned counsel. This, in turn, allows us to separately 

identify the roles of case characteristics and adverse selection from those of matching and moral hazard 

                                                
3 See Gross (2013) for a national survey of indigent defense compensation. Most states have very low hourly rates 
combined with low maximum caps or they have flat fees for assigned counsel. Similar to several other major 
jurisdictions in the U.S., Bexar County has flat fees that vary by case disposition and that incentivize quick 
outcomes like plea bargains.  
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in explaining the disparities in outcomes observed among indigent clients. 

We begin by confirming existing research findings in Bexar County. When a defendant has 

assigned counsel, he or she is more likely to receive a guilty verdict, to be incarcerated, to receive a 

longer sentence, and to be issued a larger fine. The differences are not only statistically significant, but 

they are economically meaningful; for example, a defendant is over 28% more likely to receive a guilty 

verdict with assigned relative to retained counsel, and conditional on a guilty verdict can expect a 

sentence that is more than 45% longer. 

Our data then allow us not only to condition on detailed case characteristics (including information 

about the offense, client, and court), but also to control flexibly for observed and unobserved lawyer 

characteristics. We control for observed lawyer characteristics using information from the State Bar of 

Texas, and for unobserved lawyer characteristics by including lawyer-by-year fixed effects. These 

attorney controls allow us to examine whether the same attorney tends to obtain different outcomes in 

cases in which he or she is assigned as opposed to retained, and thus provides us with the opportunity 

to more precisely quantify the role of adverse selection in case outcomes. We find that adverse selection 

among attorneys who engage in assigned counsel cases explains at most one-fourth of the disparities 

in outcomes observed among clients of assigned as opposed to retained counsel, and in fact sometimes 

exacerbates these differences. 

Given that large gaps remain for many outcomes even with this rich set of controls, we then 

consider the potential roles of inefficient client-attorney matching and moral hazard in explaining the 

worse outcomes observed among indigent clients who are assigned counsel. Indigent clients and 

assigned counsel do not have the ability to choose each other the way retained counsel and private 

clients do, which could also explain some of the assigned counsel penalty. We evaluate the extent to 

which the match between client and attorney can mitigate the assigned counsel penalty by focusing on 

four observable dimensions along which defendants have a revealed preference in the market for 

private attorneys. Overall, while there are notable differences in the types of attorneys with whom 

155



 5 

different clients match on the private market, we find little evidence that being assigned a lawyer who 

looks like a better “match” reduces the assigned counsel penalty substantially.  

Finally, we examine the possible role of moral hazard in giving rise to the assigned counsel penalty. 

While our administrative data cannot speak directly to lawyer effort, quickly resolving cases is 

particularly incentivized by the attorney fee schedule. We therefore examine the length of court cases, 

from initial complaint to final adjudication as a plausible proxy for attorney effort. We find evidence 

that attorneys resolve their assigned cases approximately 18% faster than their retained cases, 

consistent with reduced effort. Further, following recent research on the role of pre-adjudication 

detention in client incentives, we find that this speedy resolution exists regardless of the client’s 

detention status, although the disparity in case length is more pronounced for clients who are in jail. 

To gain additional insight into the importance of moral hazard in explaining the assigned counsel 

penalty, we also appeal to a 2010 survey of Bexar County lawyers conducted by the Texas Task Force 

on Indigent Defense, which reveals that by a variety of measures, attorneys tend to exert less effort for 

clients whose cases they were assigned as compared to clients who retained them. The average number 

of hearings, motions filed, and hours spent on cases on which lawyers are assigned are consistently 

lower than on cases on which lawyers are retained.  

The results of this paper shed new light on the mechanisms behind well-established disparities in 

outcomes for defendants with assigned as opposed to retained counsel, and in particular go some way 

toward dispelling the idea that such disparities are driven predominately by relatively bad or 

inexperienced attorneys electing disproportionately into assigned counsel roles. Instead, they suggest 

that institutional factors that affect the incentives attorneys have to provide effective counsel are key 

in understanding these disparities. The results also provide insight into what turns out to be a nuanced 

interplay of lawyer and client characteristics, which ultimately has important ramifications for criminal 

justice outcomes in general, and disparities in those outcomes across different groups in particular. 

These disparities in treatment in the criminal justice system, in turn, have been shown to have far-
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reaching impacts on recidivism, educational attainment, labor market outcomes, economic mobility, 

and the well-being of defendants as well as their families and communities (e.g., Pager 2003, 

Hjalmarsson 2008, Geller et al. 2011, Raphael 2011, Geller et al. 2012, Aizer and Doyle 2013, 

Lovenheim and Owens 2013, Agan and Starr 2017).  

The paper proceeds as follows. In the next section, we provide background on the U.S. indigent 

defense system in the U.S. in general, and discuss the Bexar County context in particular. We also 

review the literature on sources of disparities in outcomes for cases in which attorneys are assigned vs. 

retained. In Section 3, we describe our data and provide some descriptive statistics. We discuss our 

empirical approach to estimating the effect of assigned counsel on case outcomes as well as to 

disentangling alternative sources of observed disparities in Section 4. In Section 5, we present and 

discuss our results as well as several extensions and robustness tests. We conclude in Section 6. 

 

2. Background 

2.1. Indigent Defense and the Bexar County Context 

In the U.S., there are two ways courts can provide legal counsel for indigent defendants: through 

public defenders or assigned counsel. Public defenders are employees of the court, typically working 

out of a publicly funded public defender office. Assigned counsel are independent private attorneys 

who volunteer into a potential selection pool, subject to minimum qualification criteria, and who work 

on cases on a contract basis. Roughly 79% of jurisdictions have a public defender’s office, which tend 

to be supported by an assigned counsel system that can handle overflow cases, or situations where 

conflicts of interested prevent the public defender’s officer from representing a client (DeFrances and 

Litras 2000). In jurisdictions without a public defender, indigent defense is fully provided by assigned 
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counsel. Until 2014, Bexar County District Courts used an assigned counsel system almost 

exclusively.4  

The compensation lawyers receive in Bexar County for serving as assigned counsel in Bexar 

County is a function of the severity of the charge and the disposition of the case. Attorneys in Bexar 

County may choose between hourly and flat fee schedules; in practice, they choose the flat fee schedule 

75% of the time (Texas Task Force on Indigent Defense 2010). Based on responses to a 2010 survey 

of Bexar County attorneys (discussed further in Section 5.3), this is because the flat fees are never 

challenged, whereas a judge can challenge the hourly amounts. In addition, if an attorney can get a 

case resolved quickly via plea bargain, the flat fee amounts will be higher than pay based on the hourly 

rate.5 

In Table 1, we present Bexar County’s 2015 assigned counsel fee schedule, which has remained 

unchanged since at least 2002.6 Flat fee payments are lowest for the least severe felonies (state jail and 

third degree felonies) and highest for the most severe felonies (capital cases). Attorneys have an 

explicit incentive to resolve a case via plea, or through revoking probation for more serious offenses. 

Regardless of case severity, a case not resolved via plea bargain or dismissal is worth only $200, 

meaning that the return to an attorney resolving a first degree felony charge via plea is 375% larger 

than taking a case to trial.7 On the private market, lawyers retained in Bexar County frequently charge 

                                                
4 During our sample period (between 2005 and 2013), the Bexar County Public Defender’s Office only handled 
cases in which the defendant had severe mental health issues and cases that were appealed. There was no public 
defender’s office in the county prior to 2005. In 2014, Bexar County launched an initiative to expand the role of its 
Public Defender’s Office. 
5 Hourly rates vary based on degree of charge and whether the time is for a trial, other court appearance, or out of 
court time. They vary between $50/hour to $125/hour – with most hourly rates around $75/hour. The rates represent 
somewhere between 1/5th and 1/6th of the flat fee, however most attorneys still choose the flat fee. See Table 1. 
6 The Texas Indigent Defense Commission’s archives of Bexar County’s indigent defense plans only extend back to 
2002. See https://tidc.tamu.edu/public.net/Pages/CountyDashboard.aspx. The fees have not been adjusted for 
inflation over time. 
7 Assigned counsel does have the option to petition judges for additional compensation if they spend their own 
resources in order to, for example, conduct an investigation, but in practice this happens in less than 1% of cases; 
judges are not required to grant additional compensation, and the fear of being denied leads attorneys to forego even 
making requests (Texas Task Force on Indigent Defense 2010).  
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flat fees in criminal cases, but those fees are an order of magnitude larger; private representation for a 

DUI charge is at least $1,200 per case, or more if the case is complicated.8  

In general, attorneys who work as assigned counsel do so for at least one of two reasons. First, 

unlike in the private market, attorneys working as assigned counsel do not have to incur the costs of 

advertising or recruiting clients. Attorneys with at least one year of experience practicing criminal law 

can request that they be added to the felony assigned counsel list in June and December, and stay on 

the list as long as they (1) maintain a least ten hours of continuing legal education credit each year and 

(2) do not turn down cases they are assigned.9 The second reason to work as assigned counsel is to gain 

experience handling criminal cases. Bexar County attorneys surveyed in 2010 reported that they 

typically worked on two to three felony cases a month as assigned counsel, and four cases as retained 

counsel. The additional experience that comes from assigned cases can later be directly advertised to 

potential clients.  

Nearly two-thirds of the felony cases that come before the court in Bexar County are represented 

by assigned counsel. After someone is booked, they have the opportunity to declare that they are 

indigent, based on whether their net income (i.e., income less certain necessary expenses) is below a 

certain amount per month.10 Eligibility to receive food stamps, Medicaid, Temporary Assistance to 

Needy Families, Supplemental Social Security, or public housing also render the defendant eligible to 

receive assigned counsel. Bexar County is required to assign indigent defendants legal counsel within 

                                                
8 For example, see https://www.fightduicharges.com/texas/what-is-the-cost-of-a-dui-in-texas/. 
9 To qualify for the state jail felony list, an attorney must have at least one year of previous experience in criminal 
litigation as well as previous experience as lead or co-counsel in at least three criminal jury trials. To qualify for the 
second and third degree felony list, an attorney must have at least two years of previous experience in criminal 
litigation as well as previous experience as trial counsel (as lead or co-counsel) in at least two felony jury trials. 
Finally, to qualify for the first degree or 3(g) felony list, an attorney must either be board certified in criminal law or 
(1) have at least four years of previous experience in criminal litigation, (2) have previous experience as a trial 
counsel in at least four felony jury trials in the last five years (and have served as lead counsel in at least two of 
those trials), and (3) have completed 12 hours of CLE in criminal law or procedure in the last calendar year. 
10 The defendant’s necessary expenses include rent or mortgage, food/groceries, car payments, and utilities. These 
expenses are subtracted from the defendant’s gross income, including spousal income if applicable. The threshold 
for qualifying is adjusted annually pursuant to the Federal Poverty Guidelines. In 2015, it was $980.83 per month. 
See http://tidc.tamu.edu/IDPlan/ViewPlan.aspx?PlanID=177.  
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72 hours of arrest. If the person is in custody, the magistrate is required to assign a lawyer “as soon as 

possible” (Texas Task Force on Indigent Defense 2010), typically by the end of the first working day 

after the defendant has requested it. Someone not in custody must have counsel assigned for their first 

court appearance.  

Attorneys in the assigned counsel pool are assigned felony cases in Bexar County in one of two 

ways, depending on the specific court. In both systems, attorneys must take on the clients assigned to 

them, and clients have no say on the attorney they are assigned to. Either a Court Coordinator or Pre-

Trial Services Officer interviews the client and identifies the set of eligible lawyers, based on the 

assigned counsel lists (“wheels”) maintained by the Criminal District Courts Administration Office. 

The judge will then assign an eligible lawyer to the case, in some cases based on who is physically 

present in the courtroom (District Courts 186, 226, and 379) and in other cases based on whoever 

happens to be at the top of the wheel (District Courts 144, 175, 186, 187, 227, 290, 399, and 437). 

When a lawyer takes a case off the wheel, that lawyer is moved to the bottom of the wheel. Lawyers 

who have been assigned to a case must contact the defendant by the end of the first working day that 

they are assigned, and represent the defendant until the conclusion of the case.11 At the conclusion of 

the case, attorneys representing indigent clients are paid by the court, rather than having to collect 

money from the individual client. 
 

2.2. Sources of Disparities in Assigned Counsel Case Outcomes 

A robust finding in the literature on indigent defense is that defendants with assigned counsel fare 

worse than those with other forms of counsel (Iyengar 2007, Anderson and Heaton 2012, Cohen 2014, 

Roach 2014). There are several potential reasons for this. First, publicly financed counsel may handle 

                                                
11 There are only three ways in which an attorney in the assigned counsel pool who has met the language and 
experience requirements cannot be assigned to a case. An attorney can be excused if he or she (1) is actively 
working on another case as assigned counsel, (2) has a legal conflict with the case, or (3) has registered with the 
court that they are on vacation. “Vacation” is a specific term in this context; lawyers have to register vacations in 
advance, and must swear that they are truly on vacation or attending to a family emergency, rather than trying to 
manage their case load (see http://home.bexar.org/dc/attorneyvacation.html) 
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different types of cases and clients than privately retained attorneys. For example, defendants charged 

with white-collar crimes are more likely to use private counsel, whereas those with a prior criminal 

record are more likely to use public counsel (Harlow 2000). Differences in case and client 

characteristics are important to take into account in understanding the sources of disparities in 

outcomes across cases with different types of representation.  

A second possible source of disparities in case outcomes stems from potential adverse selection in 

the pool of private attorneys available to serve as counsel. The regular, but typically low, compensation 

may attract primarily inexperienced or low-quality attorneys who are not capable of earning higher 

wages as retained counsel. In the past, researchers have generally interpreted the observed worse 

outcomes for defendants randomly assigned to assigned counsel as opposed to public defenders in 

jurisdictions that simultaneously use both methods for offering legal counsel to indigent defendants as 

evidence that adverse selection is important (Iyengar 2007, Roach 2010).12  

Another plausible reason that assigned counsel performs relatively worse, at least relative to 

retained counsel, is that any benefits associated with the ability of defendants to endogenously match 

with lawyers are lost when attorneys are assigned by a third party. In order to adequately represent the 

best interests of their clients in court, defense attorneys have to learn what those best interests are. A 

mutual trust is helpful in facilitating communication between a lawyer and his or her client, and may 

also help a lawyer uncover relevant facts, witnesses, alibis, or extenuating circumstances regarding the 

case. Trust and communication could also be important in ensuring that the defendant behaves in a 

way that reduces the probability that he or she will be convicted or incarcerated, such as showing up 

on time, dressing appropriately for court, behaving in a calm and mature manner before a judge, and 

refraining from suspicious activity while the case unfolds. To facilitate this matching process, most 

                                                
12 While comparing outcomes for defendants with retained attorneys to those with public defenders or assigned 
counsel is empirically more challenging given the lack of any random assignment, Hartley et al. (2010) and Cohen 
(2014) present evidence that defendants with retained attorneys and public defenders generally have similar case 
outcomes, whereas those with assigned counsel generally have worse case outcomes. 
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law offices offer free initial consultations, where the client and attorney can meet in person. Websites 

offering legal advice suggest that people meet with at least two attorneys who have experience handling 

the cases like theirs before deciding to hire one, and that clients should be looking for an attorney that 

makes them “feel comfortable,” and to “trust [their] gut.”13 This may lead individuals accused of 

crimes to seek out attorneys not only with many years of experience or who attended prestigious law 

schools, but also who have similar backgrounds as their own. Indeed, while there has been little 

research on matches between clients and their attorneys, there is a growing body of work that shows 

that matches along racial, gender, and other dimensions matter in other criminal justice contexts (e.g., 

Antonovics and Knight 2009, McCrary 2007, Anwar et al. 2012, Shayo and Zussman 2011, Depew et 

al. 2016) as well as in many contexts outside criminal justice (e.g., Dee 2004, Fairlie et al. 2014, 

Jackson and Schneider 2011).  

A final reason that assigned counsel may perform worse than other forms of legal representation 

is moral hazard. Given the low private returns to pursuing assigned counsel cases zealously, those 

attorneys who take on such cases may exert less effort on them relative to cases on which they are 

retained. Because lawyer effort is not easily observed or measured, there is little evidence on the 

quantitative importance of this effect. However, legal scholars have highlighted potential moral hazard 

problems associated with remuneration by third parties (Carrington 1979, Toone 2014), and while they 

do not entirely rule out adverse selection, interviews with defendants and other agents of the court 

consistently suggest that privately retained attorneys tend to prepare more and pursue cases more 

zealously than assigned counsel (Klein 1986, Anderson and Heaton 2012). As further discussed in 

Section 5.3, survey evidence from Bexar County points to an important role for effort in generating 

disparities in outcomes between cases tried by assigned as opposed to retained counsel.  

 

3. Data and Descriptive Statistics 

                                                
13 See, for example, http://www.wikihow.com/Select-a-Criminal-Defense-Attorney. 
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3.1. Empirical Setting and Data Sources 

The setting for our study is Bexar County, Texas, which is the home of San Antonio. Bexar County 

had a population of 1.7 million in 2010, making it the fourth most populous county in Texas. Bexar 

County is ethnically and racially diverse: in 2010, 59.1% of the population of the county identified as 

Hispanic or Latino, 29.5% of the population identified as white alone (not Hispanic or Latino), and 

8.2% of the population identified as African American.14 

Our main source of data are comprehensive administrative records covering 64,410 felony charges 

filed in Bexar County District Court between 2005 and 2013. Bexar County began releasing these data 

in 2011 as part of an initiative to make court records more accessible (Gonzalez 2011, Bohn et al. 

2015).15 The data include detailed information on the case such as race and ethnicity of the defendant, 

whether the defense attorney was assigned or retained, and other case characteristics and outcomes. 

The data also include the identity of the defendant and the defense attorney.16  The longitudinal nature 

of these data allows us to follow both individual defendants and individual attorneys as they interact 

with the Bexar County courts over time and across cases. 

We merged these administrative court records with several other datasets. First, we obtained 

information from the State Bar of Texas on the characteristics and background of all attorneys licensed 

to practice in Texas, including many characteristics to which clients might have a “gut” reaction. 

Specifically, the Texas Bar maintains information on when the attorney was licensed in Texas, the law 

school from which they graduated, the ethnicity and gender of the attorney, any language capabilities, 

and the location of their office. Both the case and bar data include the attorney’s bar number, allowing 

us to uniquely identify attorneys in both datasets and merge the two together.  

                                                
14 The remaining 3.2% identified as, in descending order, Asian, two or more races, American Indian and Alaska 
Native, and Native Hawaiian and Other Pacific Islander. See http://quickfacts.census.gov/qfd/states/48/48029.html 
and https://www.tsl.texas.gov/ref/abouttx/popcnty32010.html.  
15 For additional details about these data, see Freedman and Owens (2016) and Freedman et al. (2016).  
16 The court records generally only include the identity of the last attorney to handle the case. 
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The case data also include home address of the defendant. Using this address, we identify the 

census block group in which each defendant lives, and then integrate information from the U.S. Census 

Bureau’s five-year (2009-2013) American Community Survey (ACS) on demographic characteristics 

of that block group. This gives us important additional information about defendants’ backgrounds. 

For example, the case data do not include the income of the defendant, but a defendant’s home address 

allows us to ascertain the poverty rate of his or her neighborhood. Information on clients’ home 

addresses combined with State Bar records on attorneys’ workplace addresses also allows us to 

calculate the distance between clients’ residences and their lawyers’ offices. Physical proximity may 

affect the client’s (or the client’s family’s) ability to meet and communicate with their attorney.  
4.  

3.2. Descriptive Statistics 

Table 2 provides descriptive statistics on case and attorney characteristics as well as case outcomes 

broken out by cases in which the lawyer was retained or appointed. Overall, 64% of cases are 

represented by assigned counsel.17 Several patterns are worth highlighting. First, the table makes clear 

the potential role that client and case characteristics may have in the relative performance of assigned 

counsel. Defendants represented by appointed lawyers are slightly more likely to be women, more 

likely to be black and less likely to be white, are about a quarter of a year older, live in more 

impoverished neighborhoods, and are less likely to be released on bond at some point during the 

adjudication process. They have more serious criminal histories, as measured by both previous felony 

charges filed against them as well as previous convictions. However, the cases represented by 

appointed counsel more likely to be state jail felonies, the lowest level felony offense that can be 

charged in Texas, as opposed to a more serious first, second, or third degree felony.  In other words, 

                                                
17 A very similar percentage of felony defendants in U.S. district courts nationwide (66%) had publicly financed 
counsel in 1998 (Harlow 2000). 
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relative to non-indigent defendants, indigent defendants are better characterized as low-level offenders 

with long criminal histories.   

In each year of our sample, 79% of attorneys serve as both assigned and retained counsel.18 This 

large percentage could potentially leave little scope for adverse selection into the assigned counsel pool 

if a majority of attorneys will serve on an assigned case in a given year.  However, in Table 2, we see 

that cases with assigned attorneys have on average attorneys who are less experienced, as measured by 

both years since admission to the Texas Bar and previous number of felony cases tried, than lawyers 

that clients choose to hire themselves. This is true over time as well, in Figure 1 we graph the average 

percent of assigned cases by years since passing the bar: for less experience attorneys, a vast majority 

of their cases in a given year are assigned and this declines as the attorney gains more experience. In 

addition, Table 2 shows that attorneys working as appointed counsel are more likely to be women and 

to have offices that are further from where the client lives relative to attorneys working as retained 

counsel.19  These differences in attorney characteristics, and particularly the adverse selection on the 

basis of experience, could explain some of the assigned counsel penalty.  

We also show in Table 2 that on average cases with appointed counsel tend to garner worse 

outcomes than cases with retained counsel, consistent with the previous literature. Cases with 

appointed attorneys are 17 percentage points more likely to result in a conviction on average. While 

only a slightly greater fraction of appointed counsel cases are resolved via a guilty plea, assigned 

counsel cases are substantially more likely to end in a nolo contendere or “no contest” plea, where the 

client admits that the state has sufficient evidence to convict, but neither admits nor denies guilt, and 

                                                
18 Of the respondents to the Texas Task Force on Indigent Defense’s survey of lawyers for the purposes of its 2010 
review of Bexar County’s indigent defense system (discussed in more detail in Section 5.3), 70% reported working 
on court assigned cases. 
19 We see little evidence that lawyers who attended more highly ranked law schools are overrepresented in retained 
cases. A plurality of attorneys working as both retained or assigned counsel attended the local law school, St. 
Mary’s, which is unranked in U.S. News and World Report ranking of law schools.  
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less likely to end in dismissal. 20  Clients represented by assigned counsel also tend to receive 

unconditionally longer sentences and higher fines.  

 

4. Empirical Methodology 

We take advantage of the unique features of our data and setting to better measure and understand 

disparities in case outcomes for assigned vs. retained criminal defense attorneys. Our administrative 

data allows us to control for a rich set of both case and attorney characteristics to determine how much 

of the assigned counsel penalty these can explain. One key benefit of our data is that we can match 

attorneys across cases over time and thus, unlike in previous studies, we can observe the same attorney 

working as both assigned counsel and retained counsel in the same year. This allows us to use attorney 

fixed effects to control for both observable and unobservable potential differences between attorneys, 

such as education, experience, or charisma, which could also affect outcomes in criminal cases. If 

disparities in case outcomes between assigned and retained counsel cases arise purely as a result of 

adverse selection (i.e., lower quality attorneys choose to be assigned counsel, and that causes less 

favorable case outcomes), then we should find no disparities once we look at outcomes in cases tried 

by the same attorney. After controlling for a rich set of case and attorney characteristics, any remaining 

penalty could be due to differences in the quality of the matching process or differences in attorney 

effort (i.e. moral hazard). 

The basic regression of interest for this analysis is as follows:  

(1)             !"#$% = ' + )*+,,-./01"$ + X"#%2 + A"#$%3 + 4"#$% 

where 

X"#% = 567 + 8" + 9"% and A"#$% = :67; + <$%.  

                                                
20 Pleading nolo contendere, rather than guilty, can be beneficial to a defendant in future civil legal actions. For 
example, if the defendant was later sued in civil court, a previous guilty plea means that the defendant is criminally 
liable for the incident as a matter of fact. This would not be the case if they pled nolo contendere. For that same 
reason, nolo contendere pleas can also be easier to appeal. 
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Where !"#$% is the outcome of case i for defendant j with attorney k taking place in year t.21 +,,-./01"$ 

is a dummy variable indicating whether attorney k was assigned (as opposed to retained) when 

representing defendant j in case i in year t, X"#%  is a vector of case characteristics.  X"#%  includes 

defendant characteristics 567:  defendant gender, defendant race, defendant age at the time of the 

offense, the poverty rate of the defendant’s block group, whether or not the defendant was released 

during the adjudication process, the defendant’s complaint history (i.e., the number of felony charges 

a defendant had accumulated at the time of the relevant charge), the defendant’s conviction history 

(i.e., the number of convictions a defendant had accumulated at the time of the relevant charge). X"#% 

also includes oi are dummies for offense codes22 and ci is court docket dummy (which we define as a 

unique combination of court and charge year - in Bexar County each court has one judge, and thus this 

allows us to control for the judge that the defendant had to deal with. A"#$% is a vector of attorney and 

attorney-client match characteristics. It includes :67;: a vector of the attorney’s experience (i.e., the 

total number of felony cases that an attorney has represented in Bexar County), and the fraction of 

those cases in which he or she served as assigned counsel-  both measured at the date the case was 

filed.23 :67;:  additionally includes the (logged) distance in miles between the defendant’s home and 

his lawyer’s office as well as a dummy for whether or not the attorney is the same race as the defendant. 

A"#$% also includes attorney-by-year fixed effects <$%, which control for observable and unobservable 

differences across attorneys. We cluster standard errors at both the defendant block group and the 

attorney levels.24 

                                                
21 t is defined by the complaint year 
22 There are 413 offense codes. Notably, the offense level determines the list from which the assigned counsel 
attorney is drawn if a court-appointed attorney is requested. 
23 The total number of cases an attorney has represented at the time the charge was filed likely best captures the 
amount of experience and skill an attorney brings to a particular case. However, attorneys typically advertise the 
number of years of experience they have, so in our analysis of client-attorney matching, we measure experience as 
the number of years since an attorney joined the Texas Bar.  
24 Clustering at the defendant home block group level consistently yields more conservative standard errors than 
clustering at the defendant level. It is also conceptually in line with our instrumental variable strategy (discussed in 
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In this specification, )*  is estimated within attorneys and relies on variation in outcomes for 

attorneys who work as both assigned and hired counsel in the same year. Any significant coefficient 

on +,,-./01"$  implies a difference in case outcomes for the same attorney when that attorney is 

assigned vs. retained working a case with very similar characteristics. Such a difference could arise 

from unmeasured elements of the match between the client and attorney or to attorney effort, but cannot 

be solely attributable to attorney characteristics and thus to adverse selection.  

Identifying the source of a disparity by sequentially adding in covariates can be problematic, 

particularly when the covariates are correlated. Therefore, we quantify the importance of any given 

factor in explaining the assigned counsel penalty using an order invariant decomposition following 

(Gelbach 2016), which essentially identifies the size of omitted variable bias in the unconditional 

estimate of the assigned counsel penalty, relative to the conditional estimate, that is attributable to two 

sets of covariates (case characteristics and attorney characteristics).  The amount of bias due to the 

omission of any particular set of covariates B is simply equal 

to(+,,-./01"$′+,,-./01"$)A*+,,-./01"$′B"$CD, where CD is the estimated conditional correlations 

between the control variables in B and the legal outcome from equation 1.  Scaling the amount of the 

penalty (and the estimated standard errors) attributed to each factor by the average unconditional 

penalty allows us to compare the relative importance of each factor across legal outcomes.  In our 

results, we will present the unconditional assigned attorney penalty, and then using the Gelbach 

decomposition we will present the percent of the penalty that can be explained by each of our included 

characteristics:  case characteristics and attorney characteristics.25  

We also extend the model in the empirical analysis to explore potential heterogeneity in the impact 

of having assigned as opposed to retained counsel across several dimensions, including most notably 

                                                
Section 5.1) that exploits block-group level income shocks as a source of exogenous variation in the likelihood that a 
defendant uses assigned counsel. 

25 In appendix tables we also show the break down even further by defendant characteristics, offense fixed effects, 
court x year fixed effects, and attorney characteristics.  
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defendant characteristics. Since the racial preferences of clients vary by race, we run separate 

regressions for black, Hispanic, and white defendants in which we include interactions between client 

and attorney race and ethnicity. These specifications are aimed at testing whether the performance of 

a particular attorney is more consistent across representation types when the assigned counsel matching 

process happens to more closely replicate the market match.26 

 

5. Results 

5.1. Case Characteristics and Adverse Selection 

We first explore whether, in line with past research, assigned counsel is associated with less 

favorable criminal justice outcomes for defendants in Bexar County. In doing so, we can not only 

condition on highly detailed offense and defendant characteristics, but also can directly control for 

potential selection of attorneys into assigned counsel by exploiting the fact that we observe lawyers 

handling cases in which they were assigned and cases in which they were retained. In effect, we can 

determine the extent to which disparities in outcomes across cases with assigned and retained attorneys 

are driven by differences in observable offense characteristics, observable defendant characteristics, 

observable time-varying attorney characteristics, and time-invariant attorney characteristics. Any 

residual disparities in outcomes across cases with assigned and retained attorneys could be attributable 

to differences in match quality or in lawyer effort on assigned counsel cases. For brevity, in the tables, 

we only show the coefficient on the dummy for assigned counsel from a model with no controls (i.e., 

the unconditional assigned counsel penalty), along with the fraction of the variation the outcomes 

explained added covariates, adjusting for the fact that each regression contains an increasingly larger 

set of independent variables. 

5.1.1. Baseline Results 

                                                
26 Since we found little evidence that clients prefer attorneys from more prestigious schools, and the prevalence of 
unranked law schools in our sample, we do not include law school rank in these regressions.  

169



 19 

We begin with an analysis of adjudication outcomes in Table 3. Unconditionally, clients 

represented by assigned counsel are 2 percentage points (22%) less likely to have their charges reduced 

after the prosecutor has made the initial filing decision. As we show in column (2), controlling for 

characteristics of the case and client reduce the assigned counsel penalty to almost zero. Decomposing 

the source of the unconditional penalty suggests that client characteristics account for roughly 15% of 

this difference (se =5.3%), and 70% of this reduction may be explained by the judge the case in 

assigned to, although this is noisily estimated (se=72.6%). 

Clients represented by assigned counsel are 12 percentage points (51%) less likely to have their 

cases dismissed than defendants with private attorneys. Adding in our client, case, court, and attorney 

controls reduces this penalty by roughly half, leaving a significant 5.75 percentage point (25%) 

assigned counsel penalty unexplained by these observable characteristics. Characteristics of the client 

can explain 16.2% of this penalty (se = 1.6 percentage points), and adverse selection, defined as 

observable characteristics of the attorney, along with the attorney by year fixed effects, can explain 

24.8% of this penalty (se =6.2 percentage points).  

In Texas, defendants with little or no previous contact with the justice system, accused on low level 

offenses, can qualify for deferred adjudication, meaning that if they remain crime-free for a fixed 

period of time and comply with any other court orders, their case will be dismissed. Clients represented 

by assigned counsel were 5 percentage points (19%) less likely to receive deferred adjudication, 1.8 

percentage points (7%) of which cannot be explained by client, case, court, or attorney characteristics. 

Not surprisingly, client characteristics, which includes criminal history, is the primary explanation for 

this gap, but it is noteworthy that comparing cases tried by the same attorney in the same year 

exacerbates the disparity, relative to simply comparing cases on average, increasing the difference in 

the use of deferred adjudication by 45.8% (se=11.9 percent). Controlling for the judge also exacerbates 

the difference, suggesting that certain courts are particularly less likely to grant this method of 

resolution to indigent clients.  
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When lawyers are working as assigned counsel, their clients are 15 percentage points (45%) more 

likely to enter nolo contendere (no contest) pleas. Our data suggest that 42% of this gap can be 

explained by variation across clients, and 23% of this gap can be characterized as being due to adverse 

selection on the part of the attorney. However, a significant gap still remains after controlling for these 

characteristics; 36% of the difference in no contest pleas is plausibly due to a failure of the court’s 

matching process to create a compatible lawyer-client pair or to moral hazard on the part of the 

attorney.  

The probability that a client pleads guilty actually increases as we compare increasingly similar 

cases, from a statistically insignificant 1.4 percentage point difference to a statistically significant 2 

percentage point (13%) difference. Decomposing this change across specifications suggests that 

comparing similar clients reduces this disparity, but when you actually compare the cases that the same 

attorney is working on in the same year, the probability that a guilty plea is entered is even more 

different across retained and assigned clients than it is for clients on average. An example that would 

be consistent with this would be, for example, if more experienced attorneys were more likely to 

negotiate guilty pleas for their retained clients than less experienced attorneys, and less experienced 

attorneys took on, and quickly pled out, more assigned cases.  

Overall, when guilty pleas, no contest pleas, and actual convictions in court (a rare outcome) are 

combined, clients represented by assigned counsel are 17 percentage points more likely to be convicted 

than clients represented by retained counsel. Approximately 55% of the assigned counsel penalty in 

conviction rates can be explained by differences in indigent and non-indigent clients, but controlling 

for differences in features of the offenses, court, and attorneys still leaves 44% of the assigned counsel 

penalty unexplained.  

In Table 4, we turn to the sentences handed down to convicted offenders, both unconditionally and 

conditional on conviction. The clients of attorneys working as assigned counsel are 19 percentage 

points more likely to be given sentences of incarceration, and 12 percentage points more likely to be 
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incarcerated conditional on conviction. This penalty falls to 7.5 percentage points once we control for 

client, court, offense, and attorney characteristics, and to 4.8 percentage points conditional on 

conviction. Like conviction overall, differences in the clients themselves explain almost 60% of the 19 

percentage point gap, and we also observe a substantively large difference in the propensity of judges 

to incarcerate convicted offenders, as court assignment explains 22% of the assigned counsel penalty. 

However, there is a still a significant conviction penalty left after we control for these characteristics. 

Sentences for clients represented by assigned counsel are twice as long as they are for clients 

represented by retained counsel, both unconditionally and conditional on conviction. Much like 

adjudication itself, characteristics of the clients explain a large fraction of this gap: 68% of the 

unconditional difference and 108% of the difference across convicted clients. However, similar to the 

pattern we observed in pleading, the assigned counsel penalty is exacerbated when we compare cases 

tried by the same attorney in the same year, although this is more pronounced for convicted clients. 

Once we condition on these observables, we estimate a residual assigned counsel penalty of 58% in 

expectation, and 33% conditional on conviction. Notably, the estimated assigned counsel penalties we 

observe are similar in magnitude to those found in past work comparing outcomes for cases handled 

by assigned counsel and public defenders (e.g., Anderson and Heaton 2012) and by assigned counsel 

and private attorneys (e.g., Cohen 2014). 27   

Finally, fines may be particularly onerous for low income clients, and we observed that clients 

represented by assigned counsel were subject to higher fines and court fees than clients represented by 

lawyers that they paid themselves. Much of this difference is driven by conviction; overall, fines 

assessed to clients represented by assigned counsel are twice as large as those assessed to clients 

represented by retained counsel, but conditional on conviction, this difference falls to 26%. Roughly 

14% of the large assigned counsel penalty in expected fines can be explained by differences in the case 

                                                
27 For example, Anderson and Heaton (2012) find that, compared to assigned counsel, public defenders reduce 
clients’ murder conviction rates by 19% and reduce overall time served in prison by 24%.  
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and client background; once we condition on conviction, the type of offense that assigned counsel 

clients are convicted of appears to be more important, explaining 47% of the assigned counsel penalty 

However, we observe that different judges also appear to have different tastes for issuing fines, and 

comparing increasingly similar cases slightly increases the unexplained assigned counsel penalty 

conditional on conviction, from a 26% larger fine to a 29% larger one.  

The results from Table 3 and 4 confirm that defendants with assigned counsel fare worse in their 

adjudication and sentencing outcomes than those who hire their own attorneys. In most cases, case 

characteristics, attorney characteristics, court/judge characteristics, and offense characteristics reduce 

this penalty but do not eliminate it. This implies that something other than adverse selection (of 

attorneys OR clients) is explaining the large remaining penalties.  

5.1.2. IV Results 
 

One potential concern is that our case and client characteristics may not fully capture features of 

those cases and clients that could be relevant for legal outcomes, and that may also be correlated with 

whether a client retains their own counsel or is assigned a lawyer by the court. For example, a lawyer 

might be willing to take a case as hired counsel if a person charged with a particular crime appears to 

be a good client along certain unmeasurable dimensions (e.g., shows up to meetings on time, dresses 

appropriately, speaks articulately, etc.), but might not be willing to take an observably similar case if 

a person does not seem like he or she would be a good client. This could lead to adverse selection in 

the cases tried by assigned counsel that our current set of case and client characteristics do not capture.  

Therefore, we consider an IV strategy where we use a Bartik-style instrument for whether a 

defendant uses assigned or retained counsel, predicting a client’s use of assigned counsel based on the 

timing of their arrest and the industrial composition of his/her neighborhood. Here, we exploit the 

heterogeneous effects of the Great Recession across demographic groups and industries, combined 

with cross-sectional variation in the concentration of workers in different industries in Bexar County, 

to obtain exogenous variation in the probability that a given defendant will be eligible for assigned 
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counsel.28 These IV results appear in Table 5. All the results presented include the full set of controls, 

including attorney-by-year fixed effects. Unfortunately, while the coefficient on the instrument in the 

first-stage has the expected sign, it is somewhat weak (the F-statistic is 9), and as a result the second-

stage coefficients tend to be much larger in absolute value, and also less precise, than the OLS 

estimates. Notably, however, the IV results are the same sign as the OLS estimates, with the exception 

of punishment conditional on conviction, where the standard errors are still large enough to encompass 

our fixed effects results. This leads us to conclude that focusing on variation in the use of assigned 

counsel that is arguably exogenous to unobserved client characteristics does not contradict our overall 

findings. This helps to mitigate concerns about possible unobserved selection in cases represented by 

retained vs. assigned attorneys.29 
 

5.2. Client-Attorney Match Quality 

                                                
28 To construct the instrument, we first determined the share of individuals in each block group in Bexar County 
who were working in each of 13 broad industries using the 2008-2012 five-year ACS. We then used data from each 
of the one-year ACS IPUMS samples for Bexar County as a whole between 2005 and 2013 to regress (log) 
household income on dummies for whether that individual worked in each of the same 13 broad industries alluded to 
above. Household income is the closest measure to what would be considered by the County Clerk’s Office to 
determine eligibility for assigned counsel. Using coefficients from these nine regressions (one for each year between 
2005 and 2013), we predict household income for each individual appearing in our court records, applying the arrest 
year-specific coefficients to the industry shares of the defendants’ home block groups. Variation in how the 
recession that occurred during our sample period affected employment and income of different industries provides 
time-varying and cross-sectional variation in predicted income for individual defendants, which in turn affects the 
probability of being eligible for assigned counsel in a manner independent of the outcomes of interest.  
29 In results available on request, we include defendant fixed effects along with all other client, offense, and attorney 
controls as well as attorney-by-year fixed effects. Client fixed effects largely eliminates the assigned counsel penalty 
for pre-adjudication outcomes and for case disposition, but there remain statistically significant effects of assigned 
counsel on whether a defendant was incarcerated, the fine amount, and sentence length. While this particular LATE 
may be of some interest, it is unlikely that it can be interpreted as the impact of representation on case outcomes, as 
the reason that an individual has assigned counsel in one case, but manages to hires their own attorney in another, is 
almost certainly due to variation in both the client’s criminal history, social ties, or life circumstances that have a 
direct effect on case outcomes. For example, a defendant who is eligible for assigned counsel might nonetheless 
scrape together funds for retained counsel if he or she believes he or she has a strong case that only a hired lawyer 
would be willing to pursue zealously. Conversely, someone who knows that he or she has little chance of avoiding 
conviction given the strength of the case against him or her may not feel it is worthwhile to hire a lawyer if he or she 
also has access to assigned counsel. Of course, in this case, the estimates from fixed effect regressions will 
exacerbate any bias due to endogeneity as the factors that led a given defendant to choose a different form of 
counsel (e.g., changes in defendant income or differences in the perceived strength of evidence across different 
cases) are correlated with outcomes 
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The previous results suggest that case and client characteristics as well as adverse selection 

are important sources of the observed disparities in the dispositions of cases handled by assigned and 

retained counsel, but still leave a large fraction of the assigned counsel penalty unexplained.  The 

remaining penalty could come from the inability of indigent clients to endogenously match with 

attorneys or from differential attorney effort on assigned versus retained cases.   

In Table 6 we show that defendants who retain their own counsel retain attorneys with different 

characteristics along several dimensions. Non-indigent defendants are 10 percentage points more likely 

to retain counsel that is the same race as they are.  Defendants also have a slight preference for male 

attorneys, 83% of retained attorneys are male versus 79.5% of assigned attorneys.  Relative to when 

they are retained, when attorneys are assigned, their offices are located 7 miles further from a 

defendant’s place of residence on average. 30  Attorneys who are retained also tend to be more 

experienced than those who are assigned; they have tried over 80% more felony cases in Bexar County 

and have about 4 additional years of experience (measured as years since joining the Texas Bar) on 

average. In general, these preferences do not vary significantly by defendant race.  Clients of all races 

and ethnicities have a slight preference for male attorneys (a preference that also does not vary by 

client gender), prefer closer attorneys and more experienced attorneys.  However, while black 

defendants retain a black attorney over twice as often as they are assigned a black attorney by the courts 

(18.9% vs. 8.7% of the time) and Hispanic defendants are 13 percentage points more likely to retain a 

Hispanic attorney than be assigned one (46% vs. 33%), white defendants are 6 percentage points less 

likely to retain a white attorney than to be assigned a white attorney (59% vs. 65%).  

We now ask whether the assigned counsel penalties varies by the four dimensions along which 

clients have a revealed preference in the retained attorney market that is not reflected in the assigned 

counsel matching process: the race of the attorney, the gender of the attorney, how far the attorney 

                                                
30 This may also be due to liquidity constraints on the part of clients, rather than preferences per se. We return to this 
issue when we discuss our results. 
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works from their place of residence, and how many years of experience the attorney has. In the interest 

of space, we show results for only three outcomes: whether they are convicted, sentence length 

conditional on conviction, and case length as a measure of attorney effort. 

We begin by examining how the assigned counsel penalty for selected outcomes varies by the race 

of the client and attorney in Table 7. Since racial preferences appear to vary by client race (see Table 

6), we estimate these models separately for black, Hispanic, and white defendants, and show both the 

average difference for a racial match relative to an attorney of a different race as well as the average 

differences for having an attorney of each of the two other races/ethnicities relative to a racial match. 

All regressions have the full set of controls for case, client, and attorney, along with attorney-by-year 

fixed effects. 

Recall that black defendants were more than twice as likely to retain a black attorney as to be 

assigned one. When they are assigned a black attorney, however, are slightly more likely to be 

convicted (8 percentage points more likely versus 6 percentage points more likely), although this 

difference is statistically imprecise.  That said, we find that conditional on guilt, black defendants who 

are assigned black attorneys receive substantially longer sentences than black defendants assigned non-

black attorneys. In contrast, black defendants who are assigned white attorneys have almost no 

assigned counsel penalty; we cannot reject the null hypothesis that white attorneys obtain similar 

sentences for their convicted black clients, regardless of whether they are appointed or retained.  We 

find no evidence of substantively important differences in case length for black defendants when we 

look across attorney races.  

Could the difference in sentence length be due to black attorneys being generally worse when 

serving as assigned counsel? If this were true, we would expect to see that Hispanic and white 

defendants also had particularly large assigned counsel penalties when assigned black attorneys. This 

does not appear to be the case; if anything, Hispanic defendants less likely to be convicted, receive 

shorter sentences conditional on conviction (although these coefficients are not significant at 
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conventional levels). We also fail to find evidence that white defendants who are assigned black 

counsel do much worse than white defendants who hire black counsel, although in contrast to the 

apparent revealed preference that which defendants have for Hispanic versus white lawyers, white 

attorneys appear to spend more time on retained cases relative to Hispanic attorneys, and we find 

suggestive evidence that the assigned counsel penalty is small for white attorneys with regards to 

conviction and sentence length.   

In sum, despite an apparent preference for same-race, or non-white lawyers on the private market, 

we do not find evidence that being assigned a lawyer from a client’s preferred background provides 

and meaningful reduction in the assigned counsel penalty.  It is worth noting that our finding that black 

clients matched with black assigned counsel receive particularly long sentences is consistent with 

behavioral differences on the part of black attorneys, but also ethnographic research identifying 

“double discrimination” against low income black defendants by judges, prosecutors, or juries 

(Espinoza and Esqueda 2008). 

In Table 8, we estimate how the assigned counsel penalty varies with respect to the distance 

between an attorney’s office and defendant’s home, with the attorney’s experience, and with the 

attorney’s gender. We also explore how these outcomes vary when we restrict our attention to cases 

tried by attorneys with offices in San Antonio rather than elsewhere in Bexar County or even in 

Houston or Dallas (as shown in the “local only” column). Focusing on state jail or third degree felonies 

(the “minor crimes” columns) or clients who live in census block groups where the median household 

income is less than $44,000 in 2010 (the “poor areas” columns).31 

We find little evidence that any of the apparent client preferences for nearby, experienced or male 

attorneys is directly related to lower conviction rates or shorter sentences for assigned versus retained 

work.  One potential explanation for this is that lawyers with these characteristics work harder for their 

                                                
31 $44,000 is the 75th percentile of block group median household income for defendants with assigned counsel in 
our data. It is approximately the 55th percentile for defendants with retained counsel.  
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retained clients, at the expense of their indigent ones.  We do not find this to be true for experienced 

or male clients.  In fact, our data suggest that more experienced attorneys spend more equal amounts 

of time on their assigned and retained cases.  We do find that attorneys who live in places that are 

further from where a client lives also spend more equal amounts of time on their cases, which could 

be consistent with attorneys who live close to defendants spending more time on retained cases at the 

expense of their appointed ones.       

Overall, while there are notable differences in the types of attorneys with whom different clients 

match on the private market versus are assigned by the court, we find little evidence that being assigned 

a lawyer who looks like a better “match” reduces the assigned counsel penalty substantially 32 

Therefore, we conclude that failures in the court process assigning attorneys to indigent clients to do 

so in a way that matches their preferences, at least along distance, racial, ethnic, and gender dimensions, 

is unlike to account for very much of the assigned counsel penalty. 

 

5.3. Moral Hazard 

To the extent that there remains a significant assigned counsel penalty even after controlling for 

case and client characteristics as well as adverse selection, and that this residual penalty is not 

attributable to the poorer matches that result when clients cannot choose their own attorneys, it leaves 

moral hazard as a potentially important explanation. In this section, we present both indirect evidence 

from our administrative data and direct evidence from survey data that differences in attorney effort 

on assigned vs. retained cases is likely an important contributor to the observed disparities in outcomes. 

5.3.1. Indirect Evidence from Court Records 

As previously discussed, the fee structure for assigned counsel creates incentives to obtain pleas 

                                                
32 In unreported results, we find that a lawyer working as assigned counsel performs particularly poorly relative to 
when he or she works as retained counsel in the three courts (District Courts 186, 226, and 379) that do not as 
strictly adhere to the attorney rotation wheel in selecting assigned counsel. We also find little evidence that lawyers 
working in larger firms perform better or worse when handling cases as assigned vs. retained counsel.   
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as quickly as possible; under the flat fee arrangement, attorneys have no monetary incentive to prolong 

a case or take it trial (Table 1). Unfortunately, during the time period under consideration, there were 

no changes in the payment system for assigned counsel in Bexar County, so we do not have a clean 

source of identification for studying the impact of the assigned counsel compensation structure on how 

cases are adjudicated. Notably, however, the fact that flexibly allowing for unobserved attorney effects 

after controlling for observed case, client, and attorney characteristics actually amplifies the disparities 

in deferred adjudication and guilty pleas is striking; deferred adjudication requires both the longest 

time commitment and lowest financial return on the part of the attorney, and guilty or no contest pleas 

have the highest payout.  

Another indicator of lawyer effort that we can calculate from the court records is case duration; 

i.e., the length of time that elapses between the original complaint date, which corresponds to when 

the defendant is booked, and the date when the case ends, for which we use the earlier of the judgement 

date and the adjudication date.33 Delaying cases can benefit defendants in a number of ways, including 

making it more likely that the prosecutor offers a favorable deal, that evidence or witnesses are lost, 

etc. (Feeley 1979). Attorneys zealously defending their clients may pursue a variety of strategies to 

delay a case, for example by requesting continuances for consultation purposes or for psychiatric 

evaluations, filing numerous motions and submitting them one at a time, and more generally using the 

discovery process to postpone hearings.34 At the same time, as demonstrated in a series of recent papers 

on pre-trial detention, individuals detained pre-trial may, in fact, prefer to quickly plead guilty or no 

contest in exchange for an earlier released (Dobbie et al. 2017, Stevenson 2017, Gupta et al. 2016). 

                                                
33 Dismissed cases have an adjudication date, but no judgement date. Cases that receive deferred adjudication have a 
judgement date with a later adjudication date.  
34 As a New York Times profile of defense lawyers in Bronx County put it, “… the true masters of delay are the 
defense attorneys. For them, muddled memories and lost witnesses – the passage of time itself – are the ingredients 
for getting clients off” (Glaberson 2013). As related by Feeley (1979), one defense attorney said that, “We can make 
life difficult for the prosecutors by filing a lot of motions… it’s part of my ammunition to secure my objectives. 
They know I’m serious and that I’ll spend a lot of time to pursue it. I’ll wear them down that way” (223).  
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In Table 9, we show results from regressions for the natural log of case length in days/ 

Unconditionally, cases with assigned counsel last about half as long as cases with retained counsel on 

average, at about 1.3 months vs. 2.8 months. Adding in our observable controls drops this penalty to 

about one-fifth. Roughly 60% of this assigned counsel penalty can be attributed to characteristics of 

the client (which includes their bail status) and the court itself. While only a small fraction of the 

difference in case length can be attributed to observed characteristics of the attorney, compared to his 

or her retained cases, defense attorneys resolve cases 17.8% faster when they are working as assigned 

counsel.  

Given the important role of pre-trial detention in the potential benefit to the client of quick 

resolution, we next divide our sample by whether or not the client had a bail bond posted. Conditional 

on all other features of the client, case, and attorney, both detained and released clients have cases 

which resolve faster when represented by assigned counsel. Focusing first only on clients who are 

released prior to adjudication, when attorneys are working as assigned counsel they resolve cases 17%  

(se=0.20) faster than when they are retained. When we limit our attention to clients who are detained, 

we observe a 24.9% reduction (se = 0.045) in the time from complaint filing to resolution. These 

differences are also statistically distinguishable, in the sense that the interaction between assigned 

counsel and being released in the full sample of cases is statistically different from zero. Decomposing 

the components of the unconditional assigned counsel penalty reveal that whether or not the client is 

detained prior to adjudication is, essentially, the only client characteristic that affects case length. The 

specific offense is more important than characteristics of the attorney in determining how long it takes 

to resolve cases, and appears to be more important when clients are detained. Interestingly, we find 

that the average difference in length for cases tried by assigned and retained counsel is exacerbated 

when we compare cases appearing before the same judge, if the client is being held in jail. If the client 

is released, the difference in length of cases is smaller when we look within judge.  

For both detained and released clients, however, roughly half of the assigned counsel penalty 
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remains after conditioning on case, client, court, and attorney characteristics. While there is a case to 

be made that quick resolution could benefit detained clients, the fact that we also observe a statistically 

and substantively meaningful reduction in case length for both detained and released clients suggests 

that attorneys invest less time and effort on these cases. Given that the fee structure for assigned counsel 

incentivizes quick pleas, rather than lengthy investigations, extended negotiations, and trials, moral 

hazard on the part of attorneys is a potentially compelling explanation for the results.  

5.3.2. Direct Evidence from Attorney Surveys 

Recent qualitative evidence from Bexar County corroborates these quantitative findings, further 

underscoring how differences in effort on cases in which attorneys are assigned as opposed to retained 

could contribute to observed disparities. In April 2010, the Texas Task Force on Indigent Defense 

conducted a survey of Bexar County lawyers, the responses to which they shared with us. While too 

small to draw strong conclusions (a total of 93 attorneys responded to the survey), several patterns 

emerge. First, the survey revealed substantial dissatisfaction among criminal defense attorneys with 

Bexar County’s assigned counsel system, and in particular with its compensation structure for assigned 

counsel. Specifically, 82% of lawyers surveyed had negative views about the county’s fee structure. In 

response to a follow-up question about incentives created by the fee structure, a majority said that the 

system did not provide an incentive to provide quality representation. Moreover, a plurality noted in 

open-ended responses that the fee structure encouraged guilty pleas, and in particular guilty pleas early 

in the process.  

Reported differences in the Texas Task Force’s survey in the number of hearings, the fraction of 

cases in which pre-trial motions were filed, and time spent on cases provides further evidence that 

attorney effort could be an important contributing factor to disparities in case outcomes. The average 

number of hearings survey respondents said were typically required to dispose a felony case on which 

they were assigned counsel was 4.0, compared to 4.3 for a felony case on which they were retained 

counsel (p-value for the difference = 0.06); for those lawyers who reported an average number of 
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hearings for both types of cases, the figures were 3.9 and 4.2 (p-value = 0.03). Retained counsel also 

filed pre-trial motions in felony cases substantially more often than assigned counsel (71.4% vs. 60.5% 

of cases; p-value = 0.08); for those who reported average pre-trial motions for both types of assigned 

and retained cases, the figures were similar (69.9% vs. 61.1% of cases; p-value = 0.004). 

Even more striking, though, was that survey respondents reported spending on average 16.8 hours 

on felony cases on which they were assigned counsel, about half the 33.5 hours they reported spending 

on felony cases on which they were retained counsel (p-value = 0.01). Limiting attention to lawyers 

who reported average hours spent on both assigned and retained felony cases, the gap remains stark, 

with 16.3 hours reported for assigned cases and 26.7 hours reported for retained cases (p-value = 0.03). 

In percentage terms, the magnitude of this disparity echoes that for overall case length between cases 

handled by assigned and retained counsel as determined from the court records.  

These average differences in reported hours worked by type of representation are not driven by 

only a few lawyers, but rather reflect a more pervasive phenomenon. For those attorneys who work on 

both types of cases, Figure 2 shows the relationship between average hours worked by attorneys in the 

sample for assigned vs. retained felony cases. Each point represents a surveyed lawyer’s typical hours 

worked on assigned cases (y-axis) vs. retained cases (x-axis); lawyers on the 45-degree line report 

working the same number of hours on each type of case on average. The size of the points corresponds 

to the relative number of assigned and retained cases handled by the lawyer; those who have a more 

balanced caseload (i.e., closer to half assigned and half retained) are given greater weight.35 While 56% 

of attorneys who handle both types of felony cases report working the same number of hours on 

assigned and retained cases (with points on the 45-degree line), nearly 40% acknowledge spending 

strictly fewer hours on average on assigned cases (points below the 45-degree line). Only two lawyers 

reported spending more hours on average on assigned felony cases than retained ones; however, those 

                                                
35 Specifically, the weight is constructed as Share Assigned × (1 – Share Assigned). 

182



 32 

two lawyers also spent unusually few hours on both types of cases. These findings are in line with 

those of Anderson and Heaton (2012), whose interviews with various agents of the court in 

Philadelphia suggested that certain institutional factors may serve to reduce the amount of effort 

lawyers on assigned counsel put into preparing cases.  

We cannot quantify the exact contribution of moral hazard to observed disparities in outcomes 

between cases handled by assigned and retained counsel. However, the evidence presented in this 

section, together with the previous results indicating that case and client characteristics as well as 

adverse selection among attorneys can only account for a small fraction of the differences, suggest that 

variation across cases in lawyer effort plays a central role in generating these disparities.  

 

6. Conclusion 

In this paper, we leverage detailed administrative data from one large county in Texas that allows 

us to track cases through the criminal justice system as well as follow lawyers as they handle different 

cases in different roles. Our ability to observe the same lawyer handling similar cases under different 

case allocation regimes allows us to differentiate between four possible mechanisms driving the 

disparity in outcomes for indigent clients: case and client characteristics, adverse selection of low 

quality attorneys into assigned counsel, lower quality matches between attorneys and defendants, and 

reduced effort on the part of lawyers in assigned counsel cases.  

We find that client characteristics can explain large fractions of the negative outcomes for indigent 

versus non-indigent clients, and consistent with existing research, pre-trial detention is an important 

component of this. Adverse selection among lawyers volunteering to serve as assigned counsel can 

explain roughly one fifth of the assigned counsel penalty in dismissal rates, no contest pleas, and fines, 

but comparing cases tried by the same lawyer at the same time actually exacerbates differences in 

deferred adjudication, guilty pleas, and incarceration sentences for conviction clients. We also find 
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little evidence that endogenous matching on the private market plays an important role in how a case 

is adjudicated.  

To the extent that case and client characteristics, adverse selection, and match quality together can 

only explain a fraction of the disparities in outcomes between cases tried by assigned and retained 

counsel, our results point to a central role for moral hazard in generating these disparities. Our finding 

that lawyers working in assigned cases resolve these cases faster, even if the defendant is released on 

bond, is consistent with this interpretation. Further, qualitative evidence from a survey conducted by 

the Texas Task Force on Indigent Defense highlights striking gaps in the average number of hearings, 

motions filed, and hours spent on cases handled by assigned relative retained counsel.  

Our results have important implications for policymakers seeking ways to provide a fair and 

accessible system of legal representation for those charged with crimes. Rather than programs aimed 

at mitigating adverse selection in in the assigned counsel pool, such as pro-bono style requirements 

that all attorneys represent a certain number of indigent clients a year, improving the incentives for 

individual attorneys to mount robust defenses in assigned counsel cases is likely to be a more effective 

strategy for improving the quality of indigent defense. To the extent that inadequate indigent defense 

is an important contributor to the persistent racial gap in criminal justice outcomes, improving 

incentives for attorneys who defend indigent clients represents an important step in ensuring equal 

access to justice for all Americans. In future work, we intend to explore how varying propensities of 

individual lawyers to exert effort in their retained cases can shed light on the role of conviction on 

future criminal behavior.  
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Figure 1. Average Percent of Cases which are Appointed by Attorney Experience 

 

 
Notes:  n=727 individual attorneys.   
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Figure 2. Typical Hours to Dispose Assigned and Retained Felony Cases 

 
Notes: 2010 Texas Task Force on Indigent Defense Survey of Bexar County Attorneys. Each point represents a 
surveyed lawyer’s typical hours worked on felony assigned cases (y-axis) vs. retained cases (x-axis). The size of the 
points corresponds to the relative number of assigned and retained cases handled by the lawyer; those who have a 
more equal caseload (i.e., closer to half assigned and half retained) are given greater weight. Sample size = 41. For 
clarity, one respondent who reported typically spending 200 hours on retained cases vs. 30 hours on assigned cases 
is not shown. 
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Table 1. Fee Schedule for Assigned Counsel in Bexar County, 2015 
 

 State Jail, 
3rd Degree 

2nd Degree  3rd Degree  Capital  

Initial Jail Visit  $100 $100 $100 $100 
Flat Fee: Pleas 
Flat Fee: Post-Indictment  
    Dismissals 

$400 $500 $750 1st Chair $3500 
2nd Chair $2500 

Flat Fee: Motion to Revoke  
    Probation 
Flat Fee: Pre-Indictment  
    Dismissals 

$200 $250 $350 1st Chair $1750 
2nd Chair $1250 

Flat Fee: Cases not  
    disposed of by plea or  
    dismissal 

$200 $200 $200 $200 

Hourly Rate: Court  
    Appearance $75 $75 $75 $75 

Hourly Rate: Evidentiary  
    Hearing $75 $85 $100 1st Chair $125 

2nd Chair $115 

Hourly Rate: Trial $75 $100 $125 

1st Chair Voir Dire $100 
2nd Chair $90 

1st Chair Trial $150 
2nd Chair $140 

Hourly Rate: Out of Court  
    Time $50 $60 $75 $80 

 
Notes: Adapted from State of Texas and County of Bexar, “Joint Order Adopting Fee Schedule,” October 14, 2015. 
Document 67837. 
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Table 2. Case Characteristics and Outcomes for Retained and Assigned Counsel Clients  
 Retained (n=23,662) Assigned (n=40,748) 
 Mean Std. Dev. Mean Std. Dev. 

 Defendant Characteristics 
Male 82.7%  79.7%  
Age at Offense 31.14 10.88 31.44 10.65 
White 28.20%  22.45%  
Black 12.25%  19.27%  
Hispanic 59.55%  58.28%  
Previous Charges 1.161 1.925 1.651 2.295 
Previous Convictions 0.558 1.280 1.001 1.691 
Released on Bond 87.16  55.2  
Block Group Poverty Rate 23.8% 16.4% 28.2% 17.2% 
 Case Characteristics 

State Jail Felony 36.8%  48.5%  

2nd or 3rd Degree Felony 47.5%  40.9%  

1st Degree  15.6%  10.6%  

Violent Crime 20.29%  20.84%  

Property Crime 14.20%  23.43%  

Drug Crime 37.79%  32.50%  
 Attorney Characteristics 
Years of Experience 19.03 9.77 15.48 9.52 
Male 91.3% 28.2% 76.7% 42.2% 
Distance from Client Residence  8.738 14.542 10.930 28.152 
Previous Cases 597.673 619.218 332.523 421.340 
Percent Assigned 37.0% 25.6% 77.7% 21.0% 
Race / Ethnic Match 46.7%  35.1%  
 Case Outcomes 
Charges Reduced 11.2%  9.0%  
Dismissed 31.1%  19.1%  
Deferred Adjudication 30.0%  24.9%  
Guilty Plea 14.3%  15.8%  
Nolo Contendere 24.2%  39.6%  
Convicted 38.7%  55.8%  
Incarcerated 27.9%  46.9%  
Sentence (Days) 552 1524 728 2063 
Fine $1069 $964 $1506 $1219 

 
Note:  Data represents all felony cases in Bexar County, TX from 2005-2013.  
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Table 3. Unconditional and Residual Assigned Counsel Penalties for Case Outcomes 

 
Reduced Charge 

mean = 0.098 
Case Dismissed 

mean =0.234 

Deferred 
Adjudication 
mean = 0.267 

Plead Nolo 
mean = 0.340 

Plead Guilty 
mean = 0.152 

Convicted 
mean = 0.496 

 (1) (2) (1) (2) (1) (2) (1) (2) (1) (2) (1) (2) 
Assigned 
Counsel 
Penalty 

-0.021*** -0.004 -0.120*** -0.058*** -0.051*** -0.018+ 0.154*** 0.055*** 0.015*** 0.021** 0.171*** 0.075*** 

[0.003] [0.006] [0.007] [0.009] [0.008] [0.009] [0.009] [0.010] [0.009] [0.007] [0.008] [0.010] 
% of Penalty 
Due to:             
Client 
Chars. 

 0.147*** 
[0.053] 

 0.162***  1.497***  0.424***  2.050***  0.558*** 
  [0.016]  [0.074]  [0.020]  [0.148]  [0.022] 

Offense FE  0.191  0.040  -0.075  -0.109**  -0.052  0.004 
 [0.719]  [0.104]  [0.136]  [0.048]  [0.429]  [0.085] 

Court FE  0.712  0.070  -0.321  0.098+  -0.326  -0.043 
 [0.726]  [0.105]  [0.139]  [0.051]  [0.432]  [0.085] 

Attorney 
Chars. 

 -0.255  0.248***  -0.458***  0.231***  -2.082***  0.041 
 [0.172]  [0.062]  [0.119]  [0.064]  [0.605]  [0.040] 

Adjusted R2 0.001 0.143 0.018 0.109 0.003 0.255 0.024 0.198 0.0003 0.154 0.027 0.269 
Notes: All regressions include 64,623 observations. Columns labeled (1) contain no controls, and columns labeled (2) include the full set of controls. Client 
characteristics include gender, age at offence, race, total number of felony charges previously filed in Bexar County, total number of previous convictions in Bexar 
County, whether or not the client was released on bond during the adjudication process, and block group poverty rate. Attorney characteristics include the natural 
log of distance between defendant’s residence and law office, number of cases worked in Bexar County as of the complaint filing date, the percent of previous 
cases where the attorney was assigned council as of the complaint filing date, a dummy for whether or not the attorney is the same race as the defendant, and 
attorney by year fixed effects. Standard errors adjusted for heteroscedasticity and clusters at the defendant home block group and attorney level. Allocation of 
assigned counsel penalty is based on a Gelbach (2016) decomposition, with reported results divided by the unconditional penalty. Reported standard errors on 
these projections (which are also scaled by the estimated penalty for ease of interpretation) are adjusted to also allow for two way clustering at the block group 
and attorney level after the projections are estimated.  
Significant at +10%, *5%, **1%, and ***0.1% levels. 
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Table 4: Unconditional and Residual Assigned Counsel Penalties for Sentence Outcomes 

 
Incarcerated 

mean = 0.400 

Incarcerated | 
Conviction 

mean =0.806 
Ln(Sentence) 

mean = 664 days 

Ln(Sentence) | 
Conviction 

mean = 1,340 days 
Ln(Fine) 

mean = $1,346 

Ln(Fine) |  
Conviction 

mean = $1,755 
 (1) (2) (1) (2) (1) (2) (1) (2) (1) (2) (1) (2) 
Assigned 
Counsel 
Penalty 

0.190*** 0.075*** 0.122*** 0.049*** 1.12*** 0.457*** 0.461*** 0.282*** 1.01*** 0.583*** 0.234*** 0.259*** 

[0.009] [0.010] [0.009] [0.0127] [0.074] [0.068] [0.088] [0.0843] [0.051] [0.071] [0.013] [0.0226] 
% of Penalty 
Due to:             

Client 
Chars. 

 0.593***  0.559***  0.682***  1.084***  0.141***  0.027 
 [0.022]  [0.078]  [0.027]  [0.191]  [0.014]  [0.056] 

Offense FE  0.038  -0.034  0.012  0.011  0.044  0.471*** 
 [0.069]  [0.026]  [0.123]  [0.054]  [0.117]  [0.021] 

Court FE  -0.012  0.222**  -0.102  -0.460**  0.020  -0.743*** 
 [0.069]  [0.110]  [0.123]  [0.217]  [0.117]  [0.150] 

Attorney 
Chars. 

 -0.014  -0.150**  -0.002  -0.247**  0.217***  0.140** 
 [0.035]  [0.062]  [0.044]  [0.118]  [0.058]  [0.056] 

Adjusted R2 0.0348 0.285 0.0192 0.257 0.0254 0.313 0.00516 0.356 0.0232 0.123 0.0199 0.313 
Notes: Unconditional regressions include 64,623 observations. Conditional regressions include 32,047 observations. Columns labeled (1) contain no controls, and 
columns labeled (2) include the full set of controls. Client characteristics include gender, age at offence, race, total number of felony charges previously filed in 
Bexar County, total number of previous convictions in Bexar County, whether or not the client was released on bond during the adjudication process, and block 
group poverty rate. Attorney characteristics include the natural log of distance between defendant’s residence and law office, number of cases worked in Bexar 
County as of the complaint filing date, the percent of previous cases where the attorney was assigned council as of the complaint filing date, a dummy for whether 
or not the attorney is the same race as the defendant, and attorney by year fixed effects. Standard errors adjusted for heteroscedasticity and clusters at the defendant 
home block group and attorney level. Allocation of assigned counsel penalty is based on a Gelbach (2016) decomposition, with reported results divided by the 
unconditional penalty.  Reported standard errors on these projections are adjusted to also allow for two way clustering at the block group and attorney level, after 
the projections are estimated.   
Significant at +10%, *5%, **1%, and ***0.1% levels. 
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Table 5. Residual Assigned Counsel Penalties: IV Results

 
Reduced 
Charge Dismissed Def. Adj. 

Plead 
Nolo 

Plead 
Guilty Convicted Incarc. 

Incarc. | 
Convic. Ln(Sen.) 

Ln(Sen.)|
Convic. Ln(Fine) 

Ln(Fine) | 
Convic. 

Assigned 
Counsel 
Penalty - FE 

-0.00438 -0.058*** -0.0181+ 0.055*** 0.0207** 0.075*** 0.075*** 0.049*** 0.457*** 0.282*** 0.583*** 0.259*** 

[0.00579] [0.00908] [0.00925] [0.00985] [0.00737] [0.00964] [0.0102] [0.0127] [0.0678] [0.0843] [0.0708] [0.0226] 
Assigned 
Counsel 
Penalty - IV 

-0.267 -0.368 -0.409 0.209 0.579 0.841 0.854+ -5.392 6.744+ -36.74 1.832 0.143 

[0.272] [0.409] [0.436] [0.513] [0.402] [0.557] [0.518] [25.05] [3.783] [163.5] [2.945] [9.406] 
             
Notes: Unconditional regressions include 64,623 observations. Conditional regressions include 32,047 observations. Client characteristics include gender, age at 
offence, race, total number of felony charges previously filed in Bexar County, total number of previous convictions in Bexar County, whether or not the client 
was released on bond during the adjudication process, and block group poverty rate. Attorney characteristics include the natural log of distance between defendant’s 
residence and law office, number of cases worked in Bexar County as of the complaint filing date, the percent of previous cases where the attorney was assigned 
council as of the complaint filing date, a dummy for whether or not the attorney is the same race as the defendant, and attorney by year fixed effects. Standard 
errors adjusted for heteroscedasticity and clusters at the defendant home block group and attorney level. Allocation of assigned counsel penalty is based on a 
Gelbach (2016) decomposition, with reported results divided by the unconditional penalty. Reported standard errors on these projections (which are also scaled 
by the estimated penalty for ease of interpretation) are adjusted to also allow for two way clustering at the block group and attorney level after the projections are 
estimated.  
Significant at +10%, *5%, **1%, and ***0.1% levels. 
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Table 6. Attorney Characteristics by Representation Type and Defendant Race 
 

 

Same Race 
as Client Male 

Distance 
from 

Client’s 
Residence 

(Miles) 

# of felony 
cases tried in 
Bexar as of 

Complaint Date 

Years on 
Texas Bar 

All Defendants      
Retained (n=23,663) 46.5% 82.7% 10.1 610 19.3 
Assigned (n=40,748) 35.5% 79.5% 17.3 332 15.6 

Black Defendant      
Retained (n=2,898) 18.9% 83.7% 9.6 676 18.0 

Appointed (n=8,853) 8.7% 80.8% 18.8 345 15.5 
Hispanic Defendant      

Retained (n=14,091) 46.1% 86.0% 9.6 635 19.5 
Appointed (n=23,747) 32.8% 82.2% 16.8 329 15.6 

White Defendant      
Retained (n=6,673) 59.2% 75.4% 11.2 530 19.2 

Appointed (n=9,148) 65.4% 71.5% 17.1 329 15.8 
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Table 7. Race and Ethnicity Match Results, by Defendant Race 

 Conviction Ln Sentence | Conviction Case Length 
 A. Black Defendants 

Assigned 0.0611* 0.0891* 0.186 0.784** -0.162** -0.146 
[0.0261] [0.0449] [0.167] [0.262] [0.0498] [0.0887] 

Assigned ×  
   Black Atty 

0.028  0.597+  0.0165  
[0.0520]  [0.310]  [0.101]  

Assigned ×   
   Hisp Atty 

 -0.029  -0.663*  -0.00979 
 [0.0528]  [0.316]  [0.102] 

Assigned ×  
   White Atty 

 -0.0234  -0.303  -0.046 
 [0.0704]  [0.414]  [0.134] 

Observations 9,443 9,443 4272 4272 9,443 9,443 
 B. Hispanic Defendants 
Assigned 0.0706*** 0.105*** 0.342** 0.19 -0.198*** -0.241*** 

[0.0144] [0.0169] [0.119] [0.172] [0.0325] [0.0324] 
Assigned × 
   Black Atty 

 -0.101  -0.443  0.101 
 [0.0638]  [0.393]  [0.0935] 

Assigned ×  
   Hisp Atty 

0.0348  -0.152  -0.0431  
[0.0219]  [0.208]  [0.0461]  

Assigned ×  
   White Atty 

 -0.0315  0.179  0.0402 
 [0.0216]  [0.207]  [0.0462] 

Observations 35,761 35,761 18659 18659 35,761 35,761 
 C. White Defendants 
Assigned 0.0974*** 0.0544** 0.607+ 0.575** -0.267*** -0.161*** 

[0.0256] [0.0199] [0.324] [0.216] [0.0449] [0.0353] 
Assigned ×  
   Black Atty 

 0.0161  0.174  -0.146 
 [0.0781]  [1.057]  [0.169] 

Assigned ×  
   Hisp Atty 

 0.0457  0.0178  -0.103+ 
 [0.0324]  [0.396]  [0.0557] 

Assigned ×  
   White Atty 

-0.043  -0.0325  0.106+  
[0.0314]  [0.377]  [0.0548]  

Observations 13,975 13,975 4,730 4,730 13,975 13,975 
Notes: See Table 5 for notes. All models include case, client, and attorney controls, and attorney-by-year fixed 
effects, with relevant singleton observations excluded. Standard errors adjusted for heteroscedasticity and clusters 
at the defendant home block group and the attorney level. Significant at +10%, *5%, **1%, and ***0.1% levels. 
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Table 8. Defendant Preference Matches and Case Outcomes 
 Conviction Ln Sentence | Conviction Case Length 

 Full 
Sample 

Local 
Only 

Minor 
Crimes 

Poor 
Areas 

Full 
Sample 

Local 
Only 

Minor 
Crimes 

Poor 
Areas 

Full 
Sample 

Local 
Only 

Minor 
Crimes 

Poor 
Areas 

 A. Distance from Defendant’s Home to Law Office 

Assigned 0.142*** 0.139*** 0.150*** 0.142*** 0.152*** 0.154*** 0.159*** 0.149*** 0.574*** 0.549*** 0.916*** 0.531** 
[0.022] [0.022] [0.024] [0.026] [0.018] [0.018] [0.020] [0.0218] [0.153] [0.155] [0.177] [0.177] 

Assigned ×   
 Ln(Distance) 

0.002 0.004 0.003 -0.001 -0.009 -0.011 -0.014 -0.008 0.036 0.049 -0.002 0.063 
[0.010] [0.010] [0.011] [0.013] [0.008] [0.009] [0.009] [0.0110] [0.077] [0.078] [0.086] [0.094] 

 B. Years Since Texas Bar Admission 

Assigned 0.166*** 0.167*** 0.167*** 0.175*** 0.151*** 0.151*** 0.141*** 0.167*** 0.741*** 0.744*** 0.966*** 0.763*** 
[0.021] [0.021] [0.021] [0.026] [0.019] [0.019] [0.021] [0.023] [0.182] [0.182] [0.200] [0.226] 

Assigned ×  
   Experience 

-0.012 -0.013 -0.008 -0.021 -0.009 -0.010 -0.004 -0.019 -0.061 -0.065 -0.033 -0.078 
[0.012] [0.012] [0.013] [0.015] [0.010] [0.010] [0.011] [0.013] [0.096] [0.096] [0.110] [0.112] 

 C. Male Attorney 

Assigned 0.170*** 0.173*** 0.176*** 0.179*** 0.131*** 0.133*** 0.136*** 0.141*** 0.398* 0.388* 0.741*** 0.281 
[0.027] [0.027] [0.027] [0.035] [0.023] [0.023] [0.022] [0.028] [0.170] [0.173] [0.191] [0.198] 

Assigned ×  
   Male Atty 

-0.029 -0.032 -0.025 -0.046 0.005 0.003 -0.002 -0.006 0.276 0.285 0.197 0.399+ 
[0.029] [0.030] [0.030] [0.037] [0.025] [0.025] [0.024] [0.031] [0.191] [0.194] [0.212] [0.223] 

Observations 64,623 62,718 45,015 45,919 64,623 62,718 45,015 45,919 32,047 31,109 21,786 24,056 
Notes: See Table 5 for notes. All models include case, client, and attorney controls, attorney fixed effects, and attorney-by-year fixed effects, with relevant 
singleton observations excluded. Attorney experience is measured in decades. Standard errors adjusted for heteroscedasticity and clusters at the defendant home 
block group and the attorney level. Significant at +10%, *5%, **1%, and ***0.1% levels. 
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Table 9. Assigned Counsel Penalty for Case Length 

   Detained Pre-
Adjudication 

Released Pre-
Adjudication 

 (1) (2) (3) (4) 

Assigned Counsel -0.638*** -0.196*** -0.286*** -0.187*** 
[0.00949] [0.0193] [0.045] [0.020] 

% of Penalty Due to:     
Client Chars.  0.388*** -0.008 -0.002 
  [0.012] [0.009] [0.006] 
Offense FE  0.051 0.894*** 0.158** 
  [0.027] [0.171] [0.064] 
Court FE  0.217*** -0.376** 0.256*** 
  [0.040] [0.166] [0.075] 
Attorney Chars.  0.036 -0.017 0.093 
  [0.037] [0.096] [0.052] 
Adj. R2 0.0907 0.421 0.427 0.294 
Notes: Regressions in columns 1 and 2 include 64,623 observations. Column 3 contains 21,399 observations, and 
column 4 contains 42,475 observations See Table 5 for additional notes. Standard errors adjusted for 
heteroscedasticity and clusters at the defendant home block group and, in columns (4) and (5), at the attorney 
level. Significant at +10%, *5%, **1%, and ***0.1% levels. 
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abstract. One in five indigent murder defendants in Philadelphia is randomly assigned 
representation by public defenders while the remainder receive court-appointed private 
attorneys. We exploit this random assignment to measure how defense counsel affect murder 
case outcomes. Compared to appointed counsel, public defenders in Philadelphia reduce their 
clients’ murder conviction rate by 19% and lower the probability that their clients receive a life 
sentence by 62%. Public defenders reduce overall expected time served in prison by 24%. We 
find no difference in the overall number of charges of which defendants are found guilty. When 
we apply methods used in past studies of the effect of counsel that did not use random 
assignment, we obtain far more modest estimated impacts, which suggests defendant sorting is 
an important confounder affecting past research. To understand possible explanations for the 
disparity in outcomes, we interviewed judges, public defenders, and attorneys who took 
appointments. Interviewees identified a variety of institutional factors in Philadelphia that 
decreased the likelihood that appointed counsel would prepare cases as well as the public 
defenders. The vast difference in outcomes for defendants assigned different counsel types raises 
important questions about the adequacy and fairness of the criminal justice system.  
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The mills of justice grind slowly, but they grind exceedingly fine.1 

introduction 

The idea that the inefficiency and slow speed of the justice system may 
somehow be justified by the system’s ultimate precision is a reassuring one. It 
suggests that the justice system’s vast creaky apparatus, for all its inefficiencies, 
will ultimately mete out the precise punishment that is necessary. It is also 
consistent with our goals of equal justice under the law2 and the idea that we 
are ruled by law rather than men.3 

 In this Essay, we examine one measure of the criminal justice system’s 
“fineness”—its sensitivity to the defense counsel function.4 Under nearly every 
normative theory of punishment or criminal responsibility, the characteristics 
of the offender’s defense counsel should make no difference in the outcome of 
the process. Whether or not a defendant is found guilty and the extent to 
which the offender is sentenced to be punished should only depend upon facts 
about the offender and perhaps the possibility of and need to deter a particular 
crime.5 The effect of the individual lawyer (and of the system for providing that 

                                                                 

1. Vineberg v. Bissonnette, 548 F.3d 50, 59 (1st Cir. 2008) (Selya, J.).  

2. The idea of equal justice under the law can be traced at least as far back as Thucydides’s 
account of the funeral oration of Pericles in 431 B.C. THUCYDIDES, HISTORY OF THE 

PELOPONNESIAN WAR 117 (Rex Warner trans., 1954). 

3. See, e.g., MASS. CONST. pt. 1, art. XXX (1780); see also BRIAN Z. TAMANAHA, ON THE RULE OF 

LAW: HISTORY, POLITICS, THEORY 122 (2004) (explaining the concept of the rule of law 
rather than of individuals).  

4. In an earlier work, one of us looked at another measure of the “fineness” of the criminal 
justice process—the effect of the individual judge on the length of sentences. James M. 
Anderson, Jeffrey R. Kling & Kate Stith, Measuring Interjudge Sentencing Disparity: Before and 
After the Federal Sentencing Guidelines, 42 J.L. & ECON. 271 (1999). For an updated look at this 
form of disparity, see Ryan W. Scott, Inter-Judge Sentencing Disparity After Booker: A First 
Look, 63 STAN. L. REV. 1 (2010). See also Jaya Ramji-Nogales, Andrew I. Schoenholtz & 
Philip G. Schrag, Refugee Roulette: Disparities in Asylum Adjudication, 60 STAN. L. REV. 295 
(2007) (finding vast disparities in outcomes among immigration judges and asylum 
officers); Kate Stith, The Arc of the Pendulum: Judges, Prosecutors, and the Exercise of 
Discretion, 117 YALE L.J. 1420 (2008) (discussing the change in control of sentencing 
discretion among judges, prosecutors, Department of Justice headquarters, and the 
Supreme Court). 

5. Attorney General Robert H. Jackson pithily expressed the intuitive unfairness of disparity: 
“It is obviously repugnant to one’s sense of justice that the judgment meted out to an 
offender should be dependent in large part on a purely fortuitous circumstance . . . .” (1939-
1940) ATT’Y GEN. ANN. REP. 5 (1941). He was referring to interjudge sentencing disparity, 
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lawyer) is pure “noise.” 

Usually the effect of the lawyer is hard to measure because lawyers and 
clients select one another.6 It is difficult to determine whether the results 

                                                                                                                                                           

but a nearly identical argument could be made with respect to the “fortuity” of an indigent 
defendant’s assigned counsel. 

6. There have been many attempts to measure the effect of lawyers by compensating for the 
selection problem. See, e.g., James C. Beck & Robert Shumsky, A Comparison of Retained and 
Appointed Counsel in Cases of Capital Murder, 21 LAW & HUM. BEHAV. 525 (1997) (finding a 
death sentence more likely to result when the defendant was represented by appointed 
counsel rather than privately retained counsel); Dean J. Champion, Private Counsels and 
Public Defenders: A Look at Weak Cases, Prior Records and Leniency in Plea Bargaining, 17 J. 
CRIM. JUST. 253 (1989) (finding that defendants represented by privately retained counsel 
obtained better outcomes than defendants represented by public defenders); Floyd Feeney 
& Patrick G. Jackson, Public Defenders, Assigned Counsel, Retained Counsel: Does the Type of 
Criminal Defense Counsel Matter?, 22 RUTGERS L.J. 361 (1991) (summarizing several prior 
empirical studies comparing the performance of public defenders and private appointed 
counsel); Morton Gitelman, The Relative Performance of Appointed and Retained Counsel in 
Arkansas Felony Cases—An Empirical Study, 24 ARK. L. REV. 442, 450 (1971) (finding that 
while the performance of particular lawyers did not differ depending on whether they were 
appointed or retained, defendants with appointed counsel had worse outcomes overall than 
defendants with retained counsel); Roger A. Hanson & Brian J. Ostrom, Indigent Defenders 
Get the Job Done and Done Well, in THE CRIMINAL JUSTICE SYSTEM: POLITICS AND POLICIES 
254 (George F. Cole, Marc G. Gertz & Amy Burger eds., 8th ed. 2002) (finding small 
differences in performance between public defenders and appointed private counsel); Talia 
Roitberg Harmon & William S. Lofquist, Too Late for Luck: A Comparison of Post-Furman 
Exonerations and Executions of the Innocent, 51 CRIME & DELINQ. 498, 511-13 (2005) (finding 
evidence that attorney skill affected the outcome of capital cases); Richard D. Hartley, Holly 
Ventura Miller & Cassia Spohn, Do You Get What You Pay For? Type of Counsel and Its Effect 
on Criminal Court Outcomes, 38 J. CRIM. JUST. 1063 (2010) (finding generally that public 
defenders and private attorneys have no direct effect on incarceration or sentence length); 
Pauline Houlden & Steven Balkin, Costs and Quality of Indigent Defense: Ad Hoc vs. 
Coordinated Assignment of the Private Bar Within a Mixed System, 10 JUST. SYS. J. 159, 170 
(1985) (finding that the method of assigning attorneys to cases did not affect outcomes); 
Pauline Houlden & Steven Balkin, Quality and Cost Comparisons of Private Bar Indigent 
Defense Systems: Contract vs. Ordered Assigned Counsel, 76 J. CRIM. L. & CRIMINOLOGY 176, 
199 (1985) (finding little difference in the performance of attorneys assigned by judicial 
order and attorneys from a firm that has contracted with a particular jurisdiction to provide 
defense services); Stuart S. Nagel, Effects of Alternative Types of Counsel on Criminal Procedure 
Treatment, 48 IND. L.J. 404, 424 (1973) (arguing that retained counsel provide some benefits 
in outcomes compared to public defenders, but also have disadvantages); Inga L. Parsons, 
“Making It a Federal Case”: A Model for Indigent Representation, 1997 ANN. SURV. AM. L. 837, 
839 n.7 (noting that the Committee to Review the Criminal Justice Act (CJA) found that 
“the overall level of representation provided by federal defender organizations—including 
federal public defenders and community defense organizations—was ‘excellent’” and that 
such organizations should be emulated by states and nations); Joyce S. Sterling, Retained 
Counsel Versus the Public Defender: The Impact of Type of Counsel on Charge Bargaining, in THE 

DEFENSE COUNSEL 151, 167 (William F. McDonald ed., 1983) (finding that defendants with 
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obtained by a particular lawyer are attributable to the lawyer or simply to the 
characteristics of cases that the lawyer takes. Of course, most lawyers and 
clients act as though lawyers affect outcomes—lawyers brag about their 
abilities,7 wealthy clients hire lawyers with the best reputations, and students 
compete to get into the best law school possible.8 But because of this selection 
effect, it is usually impossible to isolate and measure the magnitude of the 
effect of the lawyer and the system for providing that lawyer.9  

                                                                                                                                                           

retained attorneys did not consistently obtain better outcomes than defendants with state-
appointed counsel); Robert V. Stover & Dennis R. Eckart, A Systematic Comparison of Public 
Defenders and Private Attorneys, 3 AM. J. CRIM. L. 265 (1975) (finding comparable 
performance between public defenders and private attorneys); Jennifer Bennett Shinall, 
Note, Slipping Away from Justice: The Effect of Attorney Skill on Trial Outcomes, 63 VAND. L. 
REV. 267 (2010) (finding that prosecutor skill made more difference in outcomes than 
defense skill); Thomas H. Cohen, Who’s Better at Defending Criminals? Does Type of 
Defense Attorney Matter in Terms of Producing Favorable Case Outcomes? (July 1, 2011) 
(unpublished manuscript), http://ssrn.com/abstract=1876474 (finding that defendants with 
assigned counsel receive less favorable outcomes than defendants with a public defender or 
private counsel). For anecdotal evidence of the disparity of outcomes across defendants 
assigned to different types of defense counsel, see Jack B. Weinstein, The Role of Judges in a 
Government of, by, and for the People: Notes for the Fifty-Eighth Cardozo Lecture, 30 CARDOZO L. 
REV. 1, 49-50 (2008), which discusses the gap in quality between federal public defenders 
and attorneys appointed under the CJA. See also Richard A. Posner & Albert H. Yoon, What 
Judges Think of the Quality of Legal Representation, 63 STAN. L. REV. 317, 318 (2011) (“What is 
missing is a comprehensive evaluation of legal representation. . . . [W]e lack a good 
understanding of how lawyers influence case outcomes.”). 

7. See Richard Birke & Craig R. Fox, Psychological Principles in Negotiating Civil Settlements, 4 
HARV. NEGOT. L. REV. 1, 17-18 (1999) (discussing surveys that show that most lawyers, like 
members of other professions, believe themselves to be above average).  

8. See David S. Abrams & Albert H. Yoon, The Luck of the Draw: Using Random Case Assignment 
to Investigate Attorney Ability, 74 U. CHI. L. REV. 1145, 1148 (2007). 

9. For important exceptions, see id., which uses random case assignment within the public 
defender office to measure the effect of attorney representation. See also Radha Iyengar, An 
Analysis of the Performance of Federal Indigent Defense Counsel (Nat’l Bureau of Econ. 
Research, Working Paper No. 13187, 2007), http://www.nber.org/papers/w13187 (using 
random case assignment between federal public defenders and CJA-appointed attorneys in 
federal court to measure differences in outcome attributable to attorney experience, wages, 
law school quality, and average caseload, and finding that federal public defenders provide 
better outcomes for clients); Michael Roach, Explaining the Outcome Gap Between 
Different Types of Indigent Defense Counsel: Adverse Selection and Moral Hazard Effects 
(Apr. 2011) (unpublished manuscript), http://ssrn.com/abstract=1839651 (using 
jurisdictions that appear to use random assignment to find that appointed counsel provide 
worse outcomes than public defenders due to adverse selection of attorneys willing to take 
appointments). Although these papers provide important evidence on the influence of 
attorneys on case outcomes, the studies do not focus on serious crimes due to sample size 
limitations. Given that much of the jurisprudence regarding the availability and adequacy of 
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For the sake of the accuracy and fidelity of the criminal justice system—the 
fineness of the millstones of justice—one might hope that the differences in 
outcomes between lawyers are minimal.10 This is particularly true in the most 
serious cases where the public interest in reliable adjudication is at its height. 
Perhaps the resources of the state are marshaled in such an effective way and 
the facts established so clearly by the government that what the defense lawyer 
does makes little difference. Perhaps, for example, those guilty of such a serious 
act as taking another’s life are reliably and accurately punished irrespective of 
their lawyer.11 It would be reassuring if the criminal justice system were this 
reliable in practice. 

In this Essay, we take advantage of a natural experiment that allows us to 
measure the difference that defense counsel makes in the most serious cases. In 
Philadelphia, since April 1993, every fifth murder defendant is sequentially 
assigned at the preliminary arraignment to attorneys from the public 
defender’s office. The other four defendants are assigned to appointed counsel. 
This sorting mechanism allows us to isolate the effect of the “treatment”—
defendants represented by the public defenders—with the “control”—
defendants represented by appointed counsel—by using an instrumental 
variables approach in cases from 1994 to 2005. 

The differences in outcomes are striking. Compared to appointed counsel, 
public defenders in Philadelphia reduce their clients’ murder conviction rate by 
19%. They reduce the probability that their clients receive a life sentence by 
62%. Public defenders reduce overall expected time served in prison by 24%. 

These results suggest that defense counsel makes an enormous difference 
in the outcomes of cases, even in the most serious cases where one might hope 
that the particular type of defense lawyer would matter least. 

Our findings, from the fifth-largest city in the United States, raise 
questions regarding the fundamental fairness of the criminal justice system and 
whether it provides equal justice under the law. The findings also raise 

                                                                                                                                                           

counsel has been driven by serious cases (for example, the right to counsel was first 
established for capital defendants in Powell v. Alabama, 287 U.S. 45 (1932), over thirty years 
before Gideon v. Wainwright, 372 U.S. 335 (1963)), it seems desirable to understand how 
attorneys affect outcomes in the most high-stakes cases. 

10. On our desire to believe that the world is just, see MELVIN J. LERNER, THE BELIEF IN A JUST 

WORLD: A FUNDAMENTAL DELUSION (1980). See also DEBORAH L. RHODE, ACCESS TO 

JUSTICE 122 (2004) (“‘Getting what you pay for’ is an accepted fact of life, but justice, we 
hope, is different, particularly in criminal cases.”).  

11. See Posner & Yoon, supra note 6, at 343 (reporting a federal district judge’s “observation 
over my many years . . . that the jurors get it right if the judge presides fairly and 
judiciously”). 
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questions as to whether current commonly used methods of providing indigent 
defense satisfy Sixth Amendment standards for effective assistance of counsel 
and Eighth Amendment prohibitions against arbitrariness in punishment. 
More generally, the strong impact of defense counsel suggests that the criminal 
justice system is, in practice, quite sensitive to the characteristics of the 
professionals involved. Policymakers may wish to consider efforts taken in 
other fields, like medicine, to increase reliability by reducing the system’s 
dependence on the skill and performance of an individual professional.  

We begin with an overview of indigent defense in Philadelphia. This is 
followed in Part II by a discussion of our methodology and our quantitative 
findings on the effect of counsel on the outcomes of murder prosecutions. In 
Part III, we discuss the qualitative interviews we conducted and previous 
research on indigent defense in Philadelphia. Finally, we discuss the 
constitutional and policy implications of these findings.  

i .  background on indigent defense in philadelphia 

In 2000, Philadelphia had a murder rate of 21 per 100,000 people, twelfth 
highest among large U.S. cities.12 Most murder defendants, approximately 
95%, cannot afford to hire private counsel and are therefore provided counsel 
by the county as required by the Sixth Amendment. 

Pennsylvania is unique among the states in that the individual counties are 
solely responsible for the costs of indigent defense. In every other state, the 
state itself either funds a statewide public defender program or contributes to 
the costs of county public defender programs.13 However, even with state help, 
counties bear a significant portion of the overall burden. In the one hundred 
largest counties in the United States, county and city funding made up 68.8% 
of total expenditures on indigent defense, with the states providing 25.3%.14 

In Philadelphia, a nonprofit public defender organization, the Defender 
Association of Philadelphia, has long represented nearly all indigent defendants 

                                                                 

12. U.S. CENSUS BUREAU, STATISTICAL ABSTRACT OF THE UNITED STATES: 2002, at 185 tbl.286 
(2002), http://www.census.gov/prod/2003/pubs/02statab/law.pdf. 

13. Holly R. Stevens et al., State, County, and Local Expenditures for Indigent Defense Services Fiscal 
Year 2008, AM. BAR ASS’N, STANDING COMM. ON LEGAL AID & INDIGENT DEFENDANTS 2 (Nov. 
2010), http://www.americanbar.org/content/dam/aba/administrative/legal_aid_indigent 
_defendants/ls_sclaid_def_expenditures_fy08.authcheckdam.pdf.  

14. See Carol J. DeFrances & Marika F.X. Litras, Indigent Defense Services in Large Counties, 1999, 
BUREAU OF JUST. STAT. 3 (2000), http://bjs.ojp.usdoj.gov/content/pub/pdf/idslc99.pdf. 
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charged with any offense—except for murder.15 Although its origin is 
somewhat murky, this exception apparently arose in the late 1960s or early 
1970s as a way to maintain the private homicide defense bar and judges’ power 
to appoint lawyers in murder cases.16 In the mid-1980s, the Defender 
Association proposed representing some defendants accused of homicide, but 
the Philadelphia Bar Association opposed the measure and no change 
occurred.17 After a change in bar and court leadership, the existing system 
began, and on April 1, 1993, the Defender Association began to represent one 
out of every five murder defendants.18 The other four out of five defendants 
continued to be represented by counsel in private practice appointed by a judge 
(“appointed counsel”) and paid by the county. 

While some features of Philadelphia’s indigent defense system are fairly 
unique, the basic approach of utilizing a mix of both public defenders and 
appointed counsel to represent indigent defendants is relatively common in the 
United States. In 2000, a survey of indigent defense systems conducted by the 
Bureau of Justice Statistics revealed that 80% of the one hundred largest U.S. 
counties employed both public defenders and appointed private attorneys as 
defense counsel in felony cases.19  

The homicide unit of the Defender Association consists of a group of about 
ten experienced public defenders who have considerable experience practicing 
in the Philadelphia court system.20 Every case is staffed with teams of two 
lawyers and one or more investigators and mitigation specialists (non-lawyer 
legal professionals, often social workers, trained to develop mitigation evidence 
usually introduced during the penalty phase of a capital trial) as needed. All 
members of the staff are salaried. The unit also has its own limited set of funds 
to hire expert witnesses directly without having to seek approval and funding 

                                                                 

15. Cases in which there are conflicts of interest are assigned to appointed counsel. 

16. Telephone Interview with Anonymous #7 (July 23, 2011) (notes on file with authors). 

17. Interview with Anonymous #1 (Mar. 3, 2011) (notes on file with authors). 

18. Telephone Interview with Anonymous #3 (Apr. 15, 2011) (notes on file with authors). 

19. See DeFrances & Litras, supra note 14, app. tbl.  

20. See The Adequacy of Representation in Capital Cases: Hearing Before the Subcomm. on the 
Constitution of the S. Comm. on the Judiciary, 110th Cong. 9 (2008) (statement of Carolyn 
Engel Temin, Senior Judge, Court of Common Pleas of the First Judicial District of 
Pennsylvania) (noting that the Defender Association only accepts 20% of all murder cases 
and stating her opinion that appointed counsel generally fall below the standards of the 
Defender Association).  
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from a judge, as appointed attorneys are required to do.21 Unfortunately, we do 
not have the data necessary to calculate the cost per case of representation by 
the Defender Association. 

Defendants who are not represented by the Defender Association are 
assigned counsel by one of the judges from the Philadelphia Court of Common 
Pleas, who each take turns assigning counsel in murder cases.22 During the 
study period, the Court of Common Pleas of Philadelphia County required 
lawyers who wished to accept potential capital cases to have special 
qualifications based on the number of serious cases they had tried and the 
number of capital cases in which they had assisted.23 In potential capital cases, 
two lawyers were often appointed, one to be responsible for the guilt phase of 
the case and the other to be responsible for the penalty phase of the case.24  

 During our study period, counsel appointed in murder cases—both capital 
and noncapital—in Philadelphia received flat fees for pretrial preparation: 
$1,333 if the case was resolved prior to trial and $2,000 if the case proceeded to 

                                                                 

21. See also Hillary E. Freudenthal, The Effect of Indigent Defense Systems on Administration 
of the Death Penalty: A Case Study of Philadelphia County 84-85 (Apr. 20, 2001) 
(unpublished A.B. thesis, Princeton University) (on file with authors) (attributing the 
superior effectiveness of Defender Association attorneys compared to appointed private 
counsel to differences in resources).  

22. Historically, the ability to assign counsel was considered an attractive “plum” to distribute 
among friends and political supporters. See infra text accompanying notes 96-103. 

23. In 2004, the Pennsylvania Supreme Court instituted a statewide requirement that counsel in 
capital cases must have “served as lead or co-counsel in a minimum of 8 significant cases” 
and taken a certain number of special capital continuing legal education courses. PA. R. 
CRIM. P. 801. 

24. E-mail from Marc Bookman, Exec. Dir., Atlantic Ctr. for Capital Representation, to author 
(Sept. 24, 2012 03:37 PM) (on file with authors); First Judicial District of Pennsylvania 
Common Pleas Court Form 30-1084D, Trial Division Attorney Payment Voucher (Rev. Apr. 
2009), http://www.courts.phila.gov/pdf/forms/criminal/30-1084D-CP-Trial-Division-Attorney 
-Payment-Voucher-and-Instructions.pdf. In 2011, after our study period, the Court of 
Common Pleas of Philadelphia County created a Homicide Appointment System 
Committee to approve lawyers who wish to represent defendants in homicide trials. As of 
February 21, 2012, the Committee had approved only twelve lawyers for appointment to 
capital trials. Commonwealth v. McGarrell, No. 51-CR-0014526, at 12 (Pa. Feb. 21, 2012), 
http://www.atlanticcenter.org/images/LernerReport.pdf. However, on February 27, 2012, 
Administrative Judge Herron suspended the activities of the screening committee for the 
remainder of the year. Jon Campisi, Phila. Judge Orders Changes Relating to Court-Appointed 
Capital Case Defense Attorneys, PHILA. REC., Mar. 2, 2012, http://pennrecord.com/news/phila 
-judge-orders-changes-relating-to-court-appointed-capital-case-defense-attorneys. 
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trial.25 The $2,000 trial fee also included the first half-day of trial. While on 
trial, lawyers received $200 for three hours of court time or less, and $400 per 
day for more than three hours in a given day.26 Court appearances for 
continuances are not reimbursable.  

Philadelphia’s reimbursement rates for appointed attorneys during our 
study period were considered extremely low. Stephen Bright, president and 
senior counsel of the Southern Center for Human Rights, called Philadelphia’s 
fee schedule “outrageous even by Southern standards.”27 Echoing the 
sentiment, a recent report issued by a homicide calendar judge in Philadelphia 
noted that “the compensation of court appointed capital defense lawyers in 
Philadelphia is grossly inadequate, both as to the dollar amount of the 
compensation and as to the compensation schedule provided by the present fee 

                                                                 

25. Trial Division Attorney Payment Voucher, supra note 24 (offering preparation fees of 
“Homicide: Disposition after Arraignment But Prior to Trial ($1,333)” and “Homicide: 
Disposition at Trial ($2,000)”). This fee schedule went into effect in March 1997. Directive 
Concerning Court Appointed Counsel Fees, 27 Pa. Bull. 926 (Jan. 15, 1997), 
http://www.pabulletin.com/secure/data/vol27/27-8/251.html. On February 22, 2012, the 
Administrative Governing Board of the Court of Common Pleas of Philadelphia County 
increased the fee schedule for capital cases substantially. The new schedule calls for a flat 
rate of $10,000 for lead counsel in capital cases and $7,500 for penalty phase counsel, 
“irrespective of whether the case is tried to verdict or otherwise disposed and resolved.” 
Admin. Governing Bd., Notice to All Capital Defense Counsel and Members of the Criminal 
Defense Bar, THE PHILA. COURTS (Feb. 12, 2012), http://www.courts.phila.gov/pdf/notices 
/2012/Notice-Capital-Defense-Counsel-Criminal-Defense-Bar.pdf. Noncapital cases remain 
governed by the old fee schedule.  

26. Trial Division Attorney Payment Voucher, supra note 24; see Interview with Anonymous #1 
(Mar. 3, 2011) (notes on file with authors); Telephone Interview with Anonymous #6 (May 
5, 2011) (notes on file with authors) (describing private appointed attorneys’ “low 
compensation rate”); Telephone Interview with Anonymous #10 (July 21, 2011) (notes on 
file with authors) (describing the “problematic” payment structure that effectively 
discourages guilty pleas). 

27. Joseph A. Slobodzian, Pennsylvania Supreme Court Urged To Consider How Philadelphia Pays 
Death-Penalty Lawyers, PHILA. INQUIRER (June 9, 2011), http://articles.philly.com/2011-06 
-09/news/29638728_1_death-penalty-lawyers-death-penalty-capital-cases; see, e.g., Trial 
Division Attorney Payment Voucher, supra note 24. In New York County Lawyers’ Ass’n v. 
State, 763 N.Y.S.2d 397 (N.Y. Sup. Ct. 2003), the court found fees of $40 per hour in court 
and $25 per hour out of court inadequate and ordered payment of $90 per hour. See generally 
Rebecca A. Desilets, Robert L. Spangenberg & Jennifer W. Riggs, Rates of Compensation for 
Court-Appointed Counsel in Capital Cases at Trial: A State-By-State Overview, AM. BAR ASS’N 
(2007), http://www.americanbar.org/content/dam/aba/administrative/legal_aid_indigent 
_defendants/ls_sclaid_def_2007felony_comp_rates_update_capital.pdf (listing court-appointed 
counsel compensation rates in death penalty cases by state). 
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system . . . .”28  

Both capital and noncapital murder cases require numerous hours of 
preparation.29 One examination of death-eligible murder cases in federal court 
in which the Department of Justice had not authorized prosecutors to seek the 
death penalty found that the median number of hours of preparation was 436, 
and the attorney cost per case from 1998 to 2004 was $42,148, which resulted 
in an hourly wage of approximately $97.30 In capital cases during the same 
period, the median attorney hours were 2,014, and the cost was $273,901, 
which resulted in an hourly wage of approximately $136.31 

Philadelphia’s fee schedules have also been criticized for creating perverse 
incentives.32 Counsel has no financial incentive to prepare for trial because there 
is a flat rate for preparation time. In addition, counsel may have an incentive to 
take a case to trial so that she can make as much in five days of trial as for the 
entire preparation period. As the homicide calendar judge noted in his report, 
“[this arrangement] increases the risk of ineffective assistance of counsel by 
maintaining a compensation system which punishes counsel for handling these 
cases correctly and rewards them only if they take every case to trial without 
adequate preparation or the exploration of appropriate non-trial options.”33 
Numerous interviewees noted that because there is no cap on the number of 
cases that counsel can accept, the relatively small pool of attorneys who are 
willing to take appointed cases take on many more cases than they can 
adequately prepare.34 

                                                                 

28. Report and Recommendations at 2, Commonwealth v. McGarrell, No. 51-CR-0014623 (Pa. 
Ct. Com. Pl. Feb. 21, 2012). The report noted that Philadelphia paid less to capital counsel 
than Mississippi, Montana, Arkansas, Tennessee, and South Carolina when compensation 
was adjusted for cost of living. Id. at 11 n.6. 

29. See American Bar Association Guidelines for the Appointment and Performance of Defense Counsel 
in Death Penalty Cases, 31 HOFSTRA L. REV. 913 (2003) [hereinafter Guidelines]. 

30. Jon B. Gould & Lisa Greenman, Report to the Committee on Defender Services Judicial 
Conference of the United States Update on the Cost and Quality of Defense Representation in 
Federal Death Penalty Cases, JUDICIAL CONFERENCE OF THE UNITED STATES, at x (Sept. 2010), 
http://www.uscourts.gov/uscourts/FederalCourts/AppointmentOfCounsel/FDPC2010.pdf.  

31. Id. 

32. See Motion To Require the Commonwealth To Provide Constitutionally Adequate Attorney 
Fees for the Defense of the Above-Captioned Capital Trials, or in the Alternative, To 
Preclude the Commonwealth from Seeking the Death Penalty, Commonwealth v. 
McGarrell, 51-CR-0014623 (Pa. Ct. Com. Pl. June 8, 2011). 

33. Report and Recommendations at 17, Commonwealth v. McGarrell, No. 51-CR-0014623 (Pa. 
Ct. Com. Pl. Feb. 21, 2012). 

34. See infra text accompanying notes 99-110.  
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In short, the conditions in Philadelphia are conducive to an excellent test of 
how much the defense counsel function matters to outcomes. For the reasons 
discussed in this Part, the appointed counsel system seems very likely to result 
in comparatively poor defense counsel function. Conditions in Philadelphia 
allow us to empirically test our hope that, as one federal judge put it, “the 
facts—not the lawyers . . . result in a substantially correct verdict.”35 

i i .  quantitative analysis of the performance of the  
public defender versus appointed counsel  

A. Data and Sample Construction 

Murder defendants are initially charged in Municipal Court before being 
tried in the Court of Common Pleas. Our basic dataset includes a sample of 
3,412 defendants charged with murder between 1994 and 2005 in Municipal 
Court. These data were provided to us by the Philadelphia Courts (First 
Judicial District of Pennsylvania). For each record, we observed the identity of 
the defendant, basic demographics (race, gender, and age), charges, attorney of 
record, and outcome. The Philadelphia Courts also provided us with a separate 
database with similar information tracking Court of Common Pleas cases that 
corresponded to these municipal cases and a database tracking changes in 
attorney assignments over time for a subset of defendants.36 We supplemented 
these databases by collecting both the Municipal Court and Court of Common 
Pleas dockets for all of the cases in our sample from the Pennsylvania 
Judiciary’s online docket database37 and, as necessary, using data from the 
dockets to supplement information missing from the Philadelphia Court database.38 

After eliminating forty-six defendants with missing data or ambiguous 
information on counsel assignment and 193 individuals (5.6%) in the sample 
who were ineligible for appointed counsel based on lack of indigency, we were 
left with 3,173 defendants. To identify individuals who were initially assigned 

                                                                 

35. Posner & Yoon, supra note 6, at 343 (quoting a federal district judge’s response to a finding 
that lawyers do not significantly affect case outcomes).  

36. Prior to 2003, the Philadelphia court records were maintained using a mainframe system 
that did not allow for the storage of complete attorney-history records, meaning that we 
cannot track the full attorney history for most of our sample. 

37. PA’S UNIFIED JUD. SYS. WEBPORTAL, http://ujsportal.pacourts.us (last visited Sept. 4, 2012). 

38. For example, one key variable available in the dockets (but not in the files we received from 
the Philadelphia Courts) is the defendant’s ZIP code of residence, which we use below to 
consider neighborhood characteristics. 
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to the public defender based on the one-in-five rule, we relied on logs provided 
to us by the public defender tracking the defendants in their murder cases, 
including both defendants initially assigned to the public defender and 
replacement defendants.39 Of the 1,043 individuals listed in the public defender 
logs, we were able to find matches for 1,027 (98.5%) in the murder case records 
provided by the Philadelphia courts.40 We also eliminated sixteen records 
involving cases that had not yet been resolved, that were missing Court of 
Common Pleas records, or that contained other data anomalies, leaving us with 
a total of 3,157 defendants. 

One conceptual issue that arises in measuring the effects of representation 
is how to determine who represented a defendant who might have had 
multiple attorneys over the course of a case. One approach would be to count 
anyone who was represented by the public defender at any point in the process 
as having had public defender representation. A drawback of that rule is that it 
would include as public defender clients a large number of defendants initially 
assigned to the public defenders who were quickly reassigned due to a conflict 
of interest, and who therefore had essentially no interaction with the public 
defender.  

The best approach would be to assign representation based upon the 
identity of counsel at the time the murder charge was resolved. Unfortunately, 
because our attorney history data are incomplete for most of our defendants, 
our ability to identify who was representing a defendant at case resolution is 
limited.41 Moreover, if public defenders represent defendants at earlier stages of 
the case, such as at a preliminary hearing, they can arguably exert some 
influence over the outcome of the case even when defendants are ultimately 
represented by other counsel. As a compromise, we measure representation by 
the public defender based upon the identity of the attorney at the formal 

                                                                 

39. Replacement defendants were defendants who would have normally been assigned to 
appointed private counsel based on preliminary arraignment, but who were assigned to the 
public defender by court appointments staff. This process is described in further detail below. 

40. Because the public defender case logs did not contain any unique identifiers present in our 
other databases, we matched cases based on the name of the defendant and the timing of the 
case. The number of defendants (1,043) in the public defender logs is greater than the one in 
five from our sample because it includes (1) all those defendants initially assigned to the 
public defender who were subsequently lost due to conflict or hiring of private counsel and 
(2) the replacement defendants whom it subsequently represented. 

41. New counsel are almost always assigned to handle direct appeals and postconviction 
litigation. As a result, data on the most current attorney may not properly capture the 
attorney assignment at the time of adjudication. 
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arraignment.42 This approach has the advantage of measuring representation at 
the same point of case progression for all cases and at a point at which the 
attorney could have influenced case outcomes. An obvious drawback is that, to 
the extent that defendants change attorneys subsequent to the formal 
arraignment, our definition fails to account for such changes. This happens 
very infrequently, however, so representation at the formal arraignment makes 
an excellent proxy for representation at disposition.43 

We also constructed synthetic criminal histories for each defendant by 
extracting information from the Pennsylvania Court of Common Pleas docket 
sheets for each prior case involving that defendant.44 Although these histories 
provide useful information regarding the prior criminal involvement of the 
defendants in our sample, they do not fully capture prior criminal activity 
because they only include offenses that occurred in Pennsylvania, generated a 
court record, and occurred after electronic recordkeeping was instituted in each 
county in the state.45 Although it seems likely that our measures understate the 
amount of prior criminal activity because some activity is not captured in 
available court dockets, we have no reason to suspect that the pattern of 
missing information would correlate with attorney assignment. 

Our sentencing data report a maximum and minimum sentence for each 
defendant, and also identify life and death sentences.46 Because life and death 
sentences are qualitatively different from other sentences, we consider these 
outcomes individually. Ideally, we would also like to calculate an overall effect 

                                                                 

42. We can observe this information for all of our cases in the Municipal Court docket sheets. 

43. The Defender Association, by policy, refuses to accept cases in which appointed counsel 
handled the preliminary hearing, so there is almost no post-formal arraignment crossover 
from appointed counsel to the public defender. According to Paul Conway, the director of 
the Defender Association Homicide Unit, there were two cases since the Unit was founded 
in which the public defender took over a case that had been handled by appointed counsel at 
the preliminary hearing. Interview with Paul Conway, Dir., Homicide Unit, Defender Ass’n 
of Phila. (Aug. 26, 2011) (notes on file with authors). Slightly more common, but still rare, 
is the case in which a defendant represented by the public defender at the formal 
arraignment is represented at trial by either appointed counsel (if a conflict of interest is 
identified after the preliminary hearing) or privately retained counsel (if the defendant hires 
an attorney). Id.  

44. The Pennsylvania courts assign a unique identifier to each defendant, which allowed us to 
obtain prior case records for a given individual even when they involved an alias.  

45. For Philadelphia, case records are available going back to 1968, and for most counties, case 
records are available back to at least the early 1980s. 

46. For 172 individuals in the sample, information about the length of the sentence was missing. 
Incidence of missing sentencing information is uncorrelated with initial assignment to the 
public defender. 
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on length of incarceration. This metric is complicated by the fact that those 
sentenced to life and death do not receive numeric sentences. Because of this 
issue, we consider two alternative measures of incarceration length as 
outcomes. First, we consider average sentence, which we define as the 
midpoint of the reported maximum and minimum sentences for those given a 
numeric sentence. For those sentenced to life or death, we set the average 
sentence equal to forty years, an admittedly arbitrary choice but one that seems 
sensible given that the bulk of those sentenced to life are in their early 
twenties47 and life sentences in Pennsylvania carried no possibility of parole.48 

Alternatively, to avoid the necessity of imputing an arbitrary sentence 
length for those sentenced to life or death, we also calculate the expected time 
served in prison and use this as an additional outcome measure for length of 
incarceration. To do this, we turn to data from the National Corrections 
Reporting Program (NCRP).49 The NCRP contains individual-level 
information about state prison admissions and releases (including deaths) for 
participating states, and includes information about alleged offenses, 
sentencing, and time served. For the years between 1999 and 2003, the NCRP 
includes records for 15,721 defendants who were released from prison after 
serving a sentence for a murder conviction.50 For each combination of age at 
prison admission and sentencing outcome, we compute the average time 
served across prisoners in our NCRP sample, which includes data from states 
other than Pennsylvania, and then apply that average to Philadelphia 
defendants who fall into that same age and sentence combination.51 For 

                                                                 

47. Authors’ calculations based on data from the National Corrections Reporting Program 
(NCRP) data. See infra note 49 and accompanying text.  

48. Commonwealth v. Yount, 615 A.2d 1316, 1320 (Pa. Super. Ct. 1992) (stating that the 
Pennsylvania parole statute, now codified as amended at 42 PA. CONS. STAT. ANN. § 9756(c) 
(West 2012), “unequivocally bar[red] all parole for first degree murderers”); Castle v. Pa. 
Bd. of Prob. & Parole, 554 A.2d 625 (Pa. Commw. Ct. 1989) (defendant convicted of second-
degree murder not eligible for parole since defendant must serve minimum of life sentence 
before becoming parole eligible). 

49. Annual NCRP data can be accessed through the Inter-University Consortium for Political 
and Social Research’s (ICPSR) National Archive of Criminal Justice Data (NACJD) at 
http://www.icpsr.umich.edu/icpsrweb/content/NACJD/guides/ncrp.html. However, in 
order to gain access to the data, researchers are required to execute a Restricted Data Use 
agreement with the NACJD. 

50. Authors’ calculations based on NCRP data. 

51. Sentencing outcomes are acquittal, life, death, or a maximum sentence of 0, 1, 2, . . . 25 
years, 26-29 years, 30 years, 31-34 years, 35 years, 36-39 years, 40 years, 41-49 years, 50 years, 
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example, among those in the NCRP with 30-year sentences imposed at age 
twenty-two to twenty-four who were released or died in prison between 1999 
and 2003, the average actual time served was 16.1 years,52 suggesting a newly 
convicted twenty-three-year-old murder defendant with a 30-year sentence 
might expect to spend around 16 years behind bars. For life sentences we only 
use NCRP data for prisoners who died in prison because life sentences in 
Pennsylvania do not carry the possibility of parole.53 This approach offers a 
data-driven method for deciding how much incarceration to assign to those 
with life and death sentences. Conceptually, the expected time served in prison 
can be thought of as the response of a well-informed attorney if the defendant 
asked, immediately after receiving a particular sentence, how long he could 
actually expect to spend behind bars. 

A drawback of using NCRP data to project actual time served is that 
because these projections require data on complete sentences, they require us to 
use individuals who were mostly sentenced during the 1980s and early 1990s. 
Because of the growth of truth-in-sentencing laws54 and declines in mortality 
among prison inmates, the actual time served for individuals in our sample 
from Philadelphia will be greater than time served in the NCRP, meaning that 
our projections likely represent lower bounds on future time served.55 

                                                                                                                                                           

51-59 years, 60 years, or 61 or more years. Age cells are defined by defendants aged 18 and 
under, 19-21, 22-24, 25-27, 28-30, 31-35, 36-40, 41-45, 46-50, and 51 and older. 

52. Statistic based on authors’ calculations using NCRP data. 

53. We treat death verdicts as equivalent to life sentences for the purposes of these calculations. 
We recognize, of course, that death sentences are very different, but we made this 
adjustment for ease of modeling. Since only three death row prisoners have been executed in 
Pennsylvania since 1976, and all three voluntarily waived their appeals, this treatment has 
some descriptive accuracy as well. See Information on Defendants Who Were Executed Since 
1976 and Designated as “Volunteers,” DEATH PENALTY INFO. CENTER (Nov. 11, 2011), 
http://www.deathpenaltyinfo.org/information-defendants-who-were-executed-1976-and 
-designated-volunteers (noting only three executions in Pennsylvania since 1976 and that 
each defendant dropped his appeals).  

54. Truth-in-sentencing laws were state laws widely passed in the 1990s that required violent 
felons to serve at least 85% of their sentences. Whereas only four states had such laws on the 
books in 1990, twenty-eight states had enacted these laws by 1998. See Susan Turner et al., 
The Impact of Truth-in-Sentencing and Three Strikes Legislation: Prison Populations, State 
Budgets, and Crime Rates, 11 STAN. L. & POL’Y REV. 75, 81 tbl.2 (2000). Because many of the 
defendants with sentences ending between 1999 and 2003 would have been sentenced prior 
to the onset of truth-in-sentencing, the fraction of the sentence actually served among this 
NCRP population is likely to be below that of our sample population of Philadelphia 
defendants, who were subject to truth-in-sentencing. 

55. This drawback can potentially be overcome using a “life table” approach, but that approach 
requires more complicated assumptions, and we declined to apply it here. For a more 
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However, there is no reason to suspect that the bias towards underprojection of 
time served inherent in our approach will differentially affect defendants 
represented by appointed counsel as compared to public defenders. As a result, 
we can use these projections to correctly measure the percentage difference in 
expected time served for defendants represented by the public defender. 

B. Methods: Counsel Assignment and the Preliminary Arraignment Process 

Appendix Figure 1 presents a flow chart illustrating the processing of 
murder cases in the Philadelphia courts. Shortly after arrest, defendants 
accused of murder receive a preliminary arraignment. This usually occurs by 
video conference before a court magistrate. The magistrate reviews the 
information about the defendant compiled by the court’s pretrial unit to 
determine if the defendant can afford counsel.56 If, in the magistrate’s 
judgment, the defendant is unlikely to be able to afford counsel in a case with a 
murder charge, the magistrate appoints either the Defender Association of 
Philadelphia or to-be-determined appointed counsel to represent the 
defendant. In the vast majority of cases, it is clear that the defendant cannot 
afford private counsel.57 The default is to assign counsel. Hearings in which 
counsel are assigned typically take approximately two to three minutes.  

The Criminal Law Clerk maintains a log book of all cases of this type, and 
every fifth defendant with a murder charge is assigned to the public defender.58 
The other four defendants are not immediately assigned counsel, but their 
names are sent to court appointments for assignment to a court-appointed counsel.59  

                                                                                                                                                           

detailed description of the life table approach, see Evelyn J. Patterson & Samuel H. Preston, 
Estimating Mean Length of Stay in Prison: Methods and Applications, 24 J. QUANTITATIVE 

CRIMINOLOGY 33 (2008); and James P. Lynch & William J. Sabol, Did Getting Tough on 
Crime Pay?: Crime Policy Report No. 1, URB. INST., (Aug. 1, 1997), http://www.urban 
.org/publications/307337.html. 

56. Telephone Interview with and e-mail from Richard McSorley, Supervisory Trial Comm’r, 
Phila. Court of Common Pleas (Apr. 7, 2011, 9:11 AM) (notes on file with authors).  

57. Id. 

58. Id. 

59. Id. There are two important exceptions to this procedure. The public defender cannot 
represent multiple codefendants in the same case or defendants with whom the public 
defender has had certain prior interactions (such as defending a victim or witness) because 
of conflict-of-interest rules. If one defendant is processed through the preliminary 
arraignment court and assigned to the public defender, and a codefendant on the same 
charge later comes through and would be assigned to the public defender, that assignment 
is skipped. Similarly, if at the time of preliminary arraignment the public defender identifies 
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After assignment, there is some crossover between “treatment” (Defender 
Association defense counsel) and “control” (appointed counsel) groups. Some 
defendants hire private defense counsel who replace either appointed counsel 
or the public defender. In some cases assigned to the public defender, it is 
determined subsequent to the initial assignment that there is a conflict of 
interest and that the public defender cannot represent the defendant. When 
that occurs, the case is assigned to appointed counsel and the public defender 
receives another “replacement” case that had been assigned to appointed 
counsel at the preliminary arraignment. The goal is to ensure that the public 
defender ends up with 20% of cases, per its contract, in spite of the fact that 
some defendants change counsel subsequent to initial assignment. Although 
these replacement cases are nominally random, there is no mechanism 
comparable to the rotation at preliminary arraignment to ensure that they are, 
in fact, randomly selected. However, because these diversions occur after the 
initial one-in-five randomization, they are not problematic for our analysis, and 
we need not assume that replacement cases are randomly selected. 

If compliance with random assignment were perfect, so that every 
defendant initially assigned appointed counsel were ultimately represented by 
appointed counsel, and the same were true for the public defender, the causal 
impact of public defender representation could be computed simply as the 
difference in mean outcomes between those represented by the public defender 
and those represented by appointed counsel. However, in actual practice, later 
representation varies from the assignment for numerous reasons. In some 
situations, such as cases involving multiple defendants, individuals initially 
assigned to the public defender must be appointed counsel to avoid conflicts of 
interest. When defendants are able to hire a private lawyer, they often progress 
partway through the adjudication process with appointed counsel before being 
able to assemble the financial means to pay for a private attorney. 

It is possible that this crossover (or imperfect compliance, as it would be 
called in a clinical trial) is correlated with the identity of counsel and 
characteristics of the case. Suppose, for example, that defendants with very 
serious cases assigned to the public defenders are more likely to hire private 
counsel than defendants with equally serious cases assigned to appointed 

                                                                                                                                                           

another conflict of interest, the case is reassigned. The public defender is also sometimes 
assigned appeals cases from the Capital Habeas Unit; when one of these cases is assigned, 
the public defender’s next turn in the assignment rotation for new cases is sometimes 
skipped. These quirks explain why the data show less than 20% of murder cases as being 
assigned to the public defender at the preliminary arraignment. 
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counsel. Simply comparing the mean outcomes between defender-assigned 
defendants and appointed-counsel-assigned defendants in that instance would 
then be misleading because the case mix would not be comparable—the public 
defenders would be left with a less serious set of cases. 

Similarly, the operation of conflict-of-interest rules might also change the 
mix of cases. In general, a defense lawyer will not represent a defendant if an 
important witness in the case was previously represented by that lawyer 
because the duty to zealously represent the defendant’s interest might conflict 
with an ongoing duty of loyalty to a former client, because of the need, for 
example, to attack the credibility of the former client. Because a conflict of 
interest is imputed to other attorneys in the organization, and because public 
defenders represent nearly all other criminal defendants, public defenders are 
much more likely to be conflicted out of a case than appointed counsel for any 
given set of witnesses in a case. Suppose that cases with numerous witnesses 
(in which the Defender Association attorney is more likely to be conflicted out) 
are more serious than cases with fewer witnesses. Once again, the case 
mixtures are no longer equivalent and the results of a simple comparison in 
outcomes are not valid. 

To deal with this problem of crossover we employ an instrumental 
variables (IV) analysis. We use the initial random assignment as an 
instrumental variable for the later representation. The IV method permits us to 
exploit the randomness of initial assignment to estimate the causal impact of 
public defender representation.60 This method essentially isolates the portion 
of variability in outcomes that is attributable to the initial random assignment. 
In estimation, this result is reached by regressing the case outcomes of interest 
on the predicted legal representation at arraignment, where the predicted value 
is determined by a first-stage regression of representation at arraignment on 
the legal representation at the point of random assignment (plus all other 
controls in the model). Because we use only the variation in legal 
representation status attributable to random assignment and not the actual 
representation, we can estimate the impact of public defender representation 
even when there is nonrandom sorting of defendants across different types of 
attorneys subsequent to the initial assignment. In light of the systematized 
assignment of counsel, even if a nonrepresentative subset of defendants switch 
counsel after the initial step in the process, we can still identify two groups of 

                                                                 

60. See Guido W. Imbens & Joshua D. Angrist, Identification and Estimation of Local Average 
Treatment Effects, 62 ECONOMETRICA 467 (1994). For a technically rigorous yet accessible 
primer on the use of instrumental variables, see JOSHUA D. ANGRIST & JÖRN-STEFFEN 

PISCHKE, MOSTLY HARMLESS ECONOMETRICS 113-218 (2009). 
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defendants—namely, those who were and those who were not initially assigned 
to the public defender—for whom the expected average sentence is the same 
except for the fact that they end up with different types of counsel. The IV 
approach compares the average outcomes across these groups (rather than 
groups based upon actual realized representation) and then scales this 
difference by the groups’ difference in representation. This comparison allows 
us to control for the fact that there may be nonrandom sorting (e.g., by 
seriousness of case) between the time of initial assignment counsel at the 
preliminary arraignment and the time that the cases are ultimately resolved. 

The key requirement for the IV analysis to deliver valid causal estimates is 
that the instrumental variable—in this case, initial counsel assignment—affects 
eventual representation but is otherwise uncorrelated with case outcomes. If 
the initial assignment of counsel is truly random, as we assume, this 
requirement will be satisfied. Fortunately, it is possible to examine the validity 
of this assumption directly using the available data. In particular, if counsel is 
assigned randomly, we would expect those assigned to appointed counsel and 
those assigned to the public defender to appear similar on observable 
characteristics determined prior to counsel assignment.  

In Table 1, we summarize the characteristics of our sample, reporting 
average characteristics of defendants initially assigned to appointed counsel 
(Column I) and the public defender (Column II). We also report the t-statistic 
and associated p-value for a test of the null hypothesis of equal means across 
the two groups. The first row of the table indicates that of those who were 
initially assigned appointed counsel, 15.5% were ultimately represented by the 
public defender at their municipal court arraignment. Many of these cases 
represent individuals who normally would have been given court-appointed 
counsel based on the one-in-five assignment rule, but who were instead 
diverted to the public defender in order to provide replacement cases for clients 
initially assigned to the public defender who had subsequently found other 
representation. Only 59.2% of those initially assigned public defenders retained 
their public defenders through the municipal court arraignment. In other 
words, almost half of those assigned public defenders ultimately were 
represented by other attorneys, due to either conflicts or voluntary hiring of an 
outside attorney. Although substitutions away from the initial assignment were 
fairly commonplace, the t-test indicates that the initial assignment satisfies the 
first requirement of an instrument, namely, that it affects eventual 
representation. 

 The next rows of Table 1 report average demographics by initial 
assignment. Age, race, and gender are comparable across the two groups of 
defendants. Although available case records contain no additional direct 
demographic information, another way to assess the comparability of the 
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background characteristics of defendants is to examine the population 
characteristics of the ZIP codes in which they reside.  

 

Table 1. 

characteristics of indigent philadelphia homicide defendants by 
initial representation assignment  

 

 

average for 
individuals 

assigned 
appointed 
counsel 
(n=2,677) 

average for 
individuals 

assigned 
defender 

association 
counsel 
(n=480) t-stat  

characteristic (i) (ii) (i)-(ii) p-value 
REPRESENTATION 

15.5% 59.2% -18.58 0.000 Defended By Public Defender  

(0.362) (0.492)  

DEFENDANT DEMOGRAPHICS 

92.9% 94.8% -1.70 0.089 Male  

(0.257) (0.222)  

73.2% 74.4% -0.53 0.594 Black  

(0.443) (0.437)  

25.7 26.3 -1.10 0.271 Age (years) 

(9.6) (10.3)  

ZIP CODE CHARACTERISTICS (N=1,764)

95.3% 94.1% 0.86 0.389 Living in Philadelphia 

(0.2) (0.2)  

55.7% 54.9% 0.91 0.363 Female-headed households 

(0.1) (0.1)  

35.3% 34.6% 0.91 0.363 Adults with less than HS education 

(0.1) (0.1)  

$25,918 $26,631 -1.15 0.252 Median household income  

(8,796) (9,342)  

32.3% 29.8% 1.09 0.276 Missing ZIP code data  

(0.5) (0.5)  
PRIOR CRIMINAL HISTORY 

Number of prior counts for: 
9.98 10.57 -0.92 0.358 Any offense 

(13.65) (12.86)  
0.52 0.47 1.16 0.247 Aggravated assault 

(1.04) (0.87)  
0.38 0.44 -1.28 0.200 Robbery 

(0.90) (0.95)  
0.85 0.89 -0.68 0.500 Simple assault 

(1.51) (1.37)  
1.81 1.82 -0.05 0.961 Weapons offenses 

(3.13) (3.01)  
0.20 0.21 -0.33 0.744 Burglary 

(0.66) (0.61)  
1.54 1.87 -1.90 0.058 Theft 

(3.33) (3.54)  
1.43 1.45 -0.15 0.878 Drug offenses 

(2.60) (2.82)  
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PRIOR CRIMINAL HISTORY 
Number of prior counts for: 

9.98 10.57 -0.92 0.358 Any offense 

(13.65) (12.86)  
0.52 0.47 1.16 0.247 Aggravated assault 

(1.04) (0.87)  
0.38 0.44 -1.28 0.200 Robbery 

(0.90) (0.95)  
0.85 0.89 -0.68 0.500 Simple assault 

(1.51) (1.37)  
1.81 1.82 -0.05 0.961 Weapons offenses 

(3.13) (3.01)  
0.20 0.21 -0.33 0.744 Burglary 

(0.66) (0.61)  
1.54 1.87 -1.90 0.058 Theft 

(3.33) (3.54)  
1.43 1.45 -0.15 0.878 Drug offenses 

(2.60) (2.82)  
Ever charged with: 

64.8% 67.9% -1.32 0.188 Any offense  

(0.478) (0.467)  
30.9% 31.4% -0.25 0.801 Aggravated assault  

(0.462) (0.465)  
23.8% 25.2% -0.65 0.516 Robbery  

(0.426) (0.434)  
41.8% 44.4% -1.08 0.279 Simple assault  

(0.493) (0.497)  

43.2% 44.7% -0.61 0.545 Weapons offenses  

(0.495) (0.498)  

13.0% 14.9% -1.07 0.286 Burglary  

(0.336) (0.356)  

38.5% 44.0% -2.23 0.026 Theft  

(0.487) (0.497)  

37.9% 37.1% 0.34 0.732 Drug offenses  

(0.485) (0.484)  

CURRENT CASE CHARACTERISTICS 

5.13 4.94 1.75 0.080 Number of charges filed 

(2.16) (2.13)  

1.07 1.05 1.34 0.181 Number of murder counts 

(0.30) (0.24)  

83.3% 77.3% 2.94 0.003 Any weapons charge 

(0.373) (0.419)  

46.8% 42.1% 1.91 0.057 Any conspiracy charge  

(0.499) (0.494)  
1.69 1.70 -0.15 0.880 Number of defendants in case 

(1.33) (1.46)  

Note: Standard errors are in parentheses. 
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The next rows of Table 1 compare economic and social characteristics of 
the residential ZIPs of indigent defendants using data drawn from the 2000 
Census.61 If the randomization is compromised so that certain types of 
defendants are more likely to receive Defender Association attorneys, we might 
expect to observe different neighborhood backgrounds for these defendants. A 
drawback of examining ZIP code characteristics is that ZIP information is 
missing for almost a third of the sample, although, as indicated in Table 1, 
rates of data availability are similar across the two groups. 

 Indigent homicide defendants are drawn disproportionately from 
disadvantaged areas. For example, 56% of households in the ZIP code of a 
typical defendant were female headed, versus 22% for the city as a whole and 
12% nationally.62 Unemployment rates in the defendants’ ZIPs were more than 
2.5 times the city average.63 Although homicide defendants are clearly drawn 
from an unrepresentative sample of the city’s neighborhoods, differences in the 
neighborhood characteristics of those assigned appointed versus public 
attorneys are negligible.64 

Our criminal history data provide another way to assess the comparability 
of the two groups of defendants. As indicated in Table 1, average criminal 
involvement appears slightly higher among those assigned to the public 
defender, although none of the differences is statistically significant except for 
prior theft charges. Given that prior criminal history is one of the strongest 
predictors of case outcomes,65 the fact that the two groups of defendants appear 
largely balanced in their prior criminal involvement is reassuring. 

The next rows of Table 1 summarize the characteristics of these defendants’ 
cases, including number and nature of charges and number of defendants 
involved in the case. Because attorney assignments are made prior to the formal 

                                                                 

61. ZIP code-level Census tabulations for the 2000 Census are downloadable from the Census 
Bureau’s American FactFinder website at http://factfinder2.census.gov/faces/nav/jsf/pages 
/index.xhtml. 

62. Authors’ calculations from 2000 Census ZIP code files. See id. 

63. Id. 

64. One way to more formally assess whether attorney assignment is correlated with ZIP code 
of residence is to regress an indicator for whether an individual was initially assigned to the 
public defender on a full set of indicator variables for individual ZIP codes, and then test for 
the joint significance of the indicators. With such a test we fail to reject the hypothesis that 
ZIP code is unrelated to attorney assignment (p-value=0.59). 

65. Brian D. Johnson, The Multilevel Context of Criminal Sentencing: Integrating Judge- and 
County-Level Influences, 44 CRIMINOLOGY 259, 279 (2006); John Kramer & Darrell 
Steffensmeir, Race and Imprisonment Decisions, 34 SOC. Q. 357 (1993). 

221



  

how much difference does the lawyer make? 

177 
 

arraignment, in theory the charge composition could adjust based on attorney 
characteristics. For example, if prosecutors believe that public defenders are 
likely to beat weapons or conspiracy charges, they may drop or decline to file 
such charges once they see that a particular defendant is represented by a 
public defender. As a practical matter we see little evidence of important 
differences in case characteristics by initial assignment, although there appears 
to be a slightly lower rate of weapons charges for defendants initially assigned 
public defenders. 

There are statistically significant differences between the two populations 
across a handful of characteristics, such as prior theft, but even in the absence 
of true differences, we would expect to observe some statistically significant 
differences when examining this many characteristics due to sampling 
variation alone. One way to assess whether the overall pattern of group 
differences shown in Table 1 provides evidence of nonrandom assignment is to 
examine the distribution of p-values in the table. Under the null hypothesis of 
random assignment, we would expect these p-values to be uniformly 
distributed between 0 and 1. A Kolmogorov-Smirnov test66 applied to the 
twenty-nine defendant characteristics listed in Table 1 that were determined 
prior to assignment of counsel yields a p-value of 0.17, indicating that we 
cannot reject the null hypothesis of random assignment.67 

Of course, data-based tests of the independence of an instrument are 
limited to the available data. It is always possible that the proposed instrument 
is actually related to the outcome in other ways that are unobservable in our 
data. It is therefore important to examine the actual mechanism of the 
instrument. 

Here, interviews with the Philadelphia court staff indicate that the assignment 
process is almost completely mechanical and ministerial—little human judgment 
(and possible conscious or unconscious bias) is involved.68 A log book is kept by 
the clerk of the arraignment court and every fifth defendant with a murder charge 

                                                                 

66. The Kolmogorov-Smirnov test is a nonparametric statistical test designed to test whether 
the observed cumulative distribution of a random variable corresponds to a hypothesized 
reference distribution.  

67. The ZIP code measures may be correlated with one another, as might the measures 
capturing prior criminal history. However, we also fail to reject the null hypothesis of 
randomization if we conduct Kolmogorov-Smirnov tests excluding the ZIP code 
characteristics or the prior case history variables. The listed variables along with a full set of 
ZIP code fixed effects are also jointly insignificant (p-value=0.37) in a regression where the 
dependent variable measures the initial attorney assignment. 

68. E-mail from Richard McSorley, Supervisory Trial Comm’r, Phila. Court of Common Pleas 
(Apr. 7, 2011, 9:11 AM) (notes on file with authors).  
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who comes through is assigned to the public defender. This sorting mechanism is 
additional evidence of the independence of our instrument. 

C. Results 

We find significant differences in the outcomes of the defendants 
represented by the Defender Association and appointed counsel. Table 2 
reports defendant outcomes by initial attorney assignment.  

 

Table 2. 

case outcomes by initial representation assignment   
 

 

average for 
individuals 

assigned 
appointed 
counsel 
(n=2,677) 

average for 
individuals 

assigned 
defender 

association 
counsel 
(n=480) t-stat p- 

characteristic (i) (ii) (i)-(ii) value 

CASE OUTCOMES  

Guilty of any charge  80.1% 79.2% 0.43 0.664 

 (0.399) (0.406)  

Number of guilty charges  2.36 2.24 1.31 0.189 

 (1.83) (1.80)  

Guilty of murder  56.5% 54.3% 0.89 0.371 

 (0.496) (0.499)  

Average sentence length (years) 20.9 18.1 3.28 0.001 

 (17.9) (17.0)  

Minimum sentence, conditional (years) 8.45 7.67 1.46 0.145 

 (10.00) (8.99)  

Maximum sentence, conditional (years) 18.6 17.0 1.37 0.172 

 (21.4) (19.7)  

Life sentence  26.2% 19.5% 3.32 0.001 

 (0.440) (0.397)  

Death sentence  1.3% 1.3% 0.04 0.968 

 (0.112) (0.112)  

Expected time served (years) 10.97 9.81 3.05 0.002 

 (7.67) (7.43)  

CASE HANDLING (N=3,133)  

Waiver trial  26.3% 27.0% -0.33 0.742 

 (0.000) (0.000)  

Plead guilty  28.1% 38.4% -4.28 0.000 

 (0.000) (0.000)  

Note: Conditional minimum and maximum sentences do not include individuals 
sentenced to life imprisonment or death. Sample size is 3,133. 
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Given that the two groups of defendants appear largely similar in terms 
of demographics, prior criminal involvement, and observable case 
characteristics, absent any effects of counsel, it seems reasonable to expect 
similar outcomes across the two groups. In the first row, for example, of the 
2,677 defendants who were originally assigned appointed counsel, 80.1% 
were found guilty of any charge; the comparable number for defendants 
originally assigned to the public defender was 79.2%. The low t-statistic and 
p-value that is greater than 0.05 for this characteristic indicate that there is 
not a statistically significant difference in overall conviction rates across the 
two groups at a 95% confidence level.  

However, we observe statistically significant and practically large 
disparities in some outcomes across the two groups. For all of the sentencing 
measures except for death verdicts—which, even among this population, are 
quite rare—those assigned to the public defender achieved better outcomes 
than those assigned to court-appointed defense counsel. The seven-
percentage-point difference in the likelihood of receiving a life sentence and 
the difference in expected time served are particularly notable. The greater-
than-one-year difference in expected time served is large relative to the 
overall expected time served of around eleven years. 

One potential explanation for these differences in outcomes is that public 
defenders might use different strategies for determining whether to take 
cases to trial than appointed attorneys, particularly given that these two sets 
of attorneys have different financial incentives for trial. The bottom row of 
Table 2 indicates that defendants assigned to the public defender are 
appreciably more likely to plead guilty in their cases than those initially 
assigned appointed attorneys. 

1. Effects on Guilt 

The simple comparisons in Table 2 strongly suggest that public defender 
representation is associated with improved case outcomes. To estimate the 
causal impact of representation by the public defender, we turn to the 
instrumental variable (IV) analysis.  
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Table 3. 

estimated impact of defender association representation on case outcomes   
 

 

estimated effect of public defender 
representation on outcome 

outcome 

average 
for those 
assigned 

appointed 
counsel (iv1) (iv2) (iv3) (ols) 

Guilty of any charge  80.1% -0.020 -0.037 -0.070 -0.030 

 (0.046) (0.046) (0.073) (0.018) 

Number of guilty charges  2.36 -0.271 -0.243 -0.436 -0.202** 

 (0.206) (0.200) (0.301) (0.079) 

Guilty of murder  56.5% -0.051 -0.110* -0.111 0.011 

 (0.057) (0.056) (0.071) (0.021) 

Life sentence  26.2% -0.153** -0.161** -0.209** -0.046* 

 (0.046) (0.046) (0.062) (0.018) 

Death sentence  1.3% -0.001 -0.001 -0.005 -0.009 

 (0.013) (0.013) (0.019) (0.005) 

Average sentence length (years) 20.9 -6.53** -6.42** -3.10 -1.93** 

 (1.99) (1.92) (2.70) (0.73) 

Minimum sentence, conditional (years) 8.45 -1.72 -1.55 -1.49 -0.13 

 (1.18) (1.17) (1.92) (0.47) 

Maximum sentence, conditional (years) 18.6 -3.52 -3.03 -5.35 -0.32 

 (2.56) (2.57) (4.59) (1.01) 

Expected time served (years) 11.0 -2.63** -2.61** -0.75 -0.68* 

 (0.86) (0.85) (1.35) (0.33) 

Include controls? N Y Y Y 

Include case fixed effects? N N Y N 

Note: The IV coefficients estimated in the first three columns are estimated by using 
legal representation at the preliminary arraignment as an instrument for later 
representation. Conditional minimum and maximum sentences do not include 
individuals sentenced to life imprisonment or death. An asterisk (*) denotes an 
estimate that is statistically significant at the two-tailed 5% level, and two asterisks (**) 
at the 1% level. Heteroskedasticity-robust standard errors are reported in parentheses. 
All of the estimates noted as statistically significant except the “Guilty of murder”—IV2 
and “Expected time served”—OLS would remain significant after applying the 
Benjamini and Hochberg correction for multiple comparisons with a false discovery 
rate of 0.05. See Yoav Benjamini & Yosef Hochberg, Controlling the False Discovery Rate: 
A Practical and Powerful Approach to Multiple Testing, 57 J. R. STAT. SOC. B. 289 (1995). 

 

In Table 3 we report IV regression estimates of the impact of public 
defender representation on whether an individual was found guilty of various 
types of offenses (either at trial or because of a plea arrangement), with a 
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murder defendant as the unit of observation.69 The first column of the table 
reports the average outcome among those initially assigned private counsel, 
which offers a basis for judging the magnitude of the impact estimates. Each 
subsequent row entry reports an impact estimate obtained from estimating a 
particular regression model. The first row in the table, for example, indicates 
that defendants initially have a 0.801 average probability (or 80% chance) of 
pleading or being found guilty of some charge. Using the IV1 model, 
representation by the public defender is estimated to reduce the probability a 
defendant is found guilty of any charge by 0.02, but this difference is not 
statistically significant. 

Column IV1 estimates a simple linear IV model with no controls; this 
setup is equivalent to dividing the mean difference in outcomes reported in 
Table 2 by the mean difference in representation (0.44). 

Column IV2 adds to the IV regressions controls for defendant race, 
gender, age and age squared, and year of case; and indicators for the number 
of defendants, total number of charges, presence of a weapons or conspiracy 
charge, and total prior charges and prior arrest for assault, aggravated 
assault, weapons offenses, drug offenses, burglary, robbery, and theft. If 
randomization was successful, as is suggested by Table 1, the inclusion of 
additional controls in the regression model is not strictly required to obtain 
an unbiased estimate of the impact of public defender representation. 
However, controlling for additional covariates may yield more precise 
estimates of attorney effects, and the controls may also be helpful for 
addressing any unrecognized departures from randomization. Because the 
IV2 model includes a comprehensive set of controls and identifies the effect of 
public defender representation using the broadest set of cases, it is our 
preferred specification, although in general we obtain similar effects 
estimates whether or not we control for other factors. 

Column IV3 limits the analysis to cases involving multiple defendants and 
adds a set of indicator variables, one for each case, as additional controls.70 
This IV analysis essentially identifies the impact of public defender 
representation by comparing the outcomes for codefendants who were 
involved in the same case, where one defendant was assigned to a public 

                                                                 

69. We also estimated nonlinear versions of these specifications (IV Poisson models for count 
outcomes and bivariate probit models for binary outcomes) and obtained similar results. For 
simplicity, we report results from the linear models. 

70. Including these 447 indicator variables as additional regressors allows each case to have its 
own separate effect on the outcome across all defendants in the case, which effectively 
controls for factors that are unique to a case but shared across defendants in that case. 
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defender and other defendants were assigned appointed counsel. The main 
advantage of such a within-case analysis is that it holds constant factors that 
are determined at the case level—such as the quality of witnesses, 
investigative effort by the police, etc.—across those with different types of 
representation, even when such factors may be unobservable. The primary 
drawback of the models with case-level indicators is that these models 
appreciably reduce our sample size, excluding the 2,061 cases involving a 
single defendant from the analysis and focusing only on those cases with 
several defendants who differ in their initial assignment. Because of the 
smaller sample, these estimates are less precise than those using the full 
sample. 

Although estimates of the impact of public defender representation on 
guilt for any charge are negative, these estimates are modest relative to the 
overall guilt rate of 80%, and none is statistically significant. More striking 
are disparities in murder conviction rates. The IV2 model, our preferred 
specification, demonstrates that those represented by public defenders are 
0.11 points less likely to be convicted of murder, a 19% decline relative to the 
conviction probability among those with appointed counsel of 0.565. This 
difference is statistically significant. 

2. Effects on Sentencing 

We next turn to sentencing outcomes. The two most severe penalties for 
murder are life in prison, which in Pennsylvania carries no possibility of parole, 
and death. As shown in the next rows of Table 3, representation by the public 
defender reduces the probability of receiving a life sentence by 0.16 (Column 
IV2), or a remarkable 62%. This reduction in life sentences can be observed 
both in the full sample and when limiting the analysis to trials with multiple 
defendants.71  

While no defendant represented by the public defender at trial has ever 
received a death sentence, our estimates of the effect of being represented by 
the public defender on receiving a death sentence are small. However, because 
fewer than 2% of defendants receive a death sentence, our estimates are highly 

                                                                 

71. One illustration of the effectiveness of the Defender Association attorneys is the fact that, in 
eighty-nine cases involving two defendants, one of whom was represented by the public 
defenders and one of whom had appointed counsel, sixteen defendants represented by the 
appointed attorneys were acquitted of all charges, versus twenty-five among those 
represented by the public defenders.  
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imprecise.72 The 95% confidence interval for these estimates encompasses 
values that would imply either a substantial reduction or a substantial increase 
in the probability of receiving a death sentence due to public defender 
representation. Thus, these data preclude drawing conclusions about the 
efficacy of public defenders in avoiding death sentences.73 

We next turn to an analysis of sentence length and expected time served. 
We find substantial and highly statistically significant impacts of public 
defender representation on average sentence length. The causal impact of 
public defender representation on sentence length is a 6.4-year reduction 
(IV2), which represents a 31% decline relative to the mean sentence length for 
those assigned appointed counsel of 20.9 years.74 

For those who are not sentenced to life imprisonment or death, we also 
examine minimum and maximum sentences. The IV point estimates for these 
outcomes are negative and sizable, but only marginally statistically significant. 
The magnitudes of the estimated impacts, however, are large, implying a 
greater than one year reduction in minimum sentences and a more than three 
year reduction in maximum sentences. It appears that public defenders are 
successful at both reducing the likelihood of the most extreme sanctions and 
reducing the severity of less extreme sentences. 

The final row of Table 3 uses expected time served as the outcome, where 
expected time served is calculated using the NCRP as described in Section II.A. 
Our analysis reveals statistically significant and practically large impacts of 
public defender representation on expected time served. The IV2 estimate of  
-2.6 implies that individuals represented by public defenders are expected to 

                                                                 

72. This is not simply a result of using a linear model; similar results are obtained with a 
bivariate probit analysis.  

73. Because no client represented by the public defender at trial has ever been sentenced to 
death and because more than seventy-four defendants represented by private or appointed 
counsel have been sentenced to death since 1994, most interviewees with whom we 
discussed this were surprised by this finding. Because death sentences are comparatively 
very rare events, occurring in only 1.3% of cases, our analysis is unable to detect a difference. 
A disadvantage of the IV approach is that because it isolates the variation attributable to the 
initial assignment, the model has less explanatory power than it would in a situation in 
which the IV approach was not necessary—if, for example, there was no postassignment 
crossover and we could simply compare the average sentences that resulted from each 
group.  

74. As might be expected, when we assign a sentence length of thirty years rather than forty 
years to those sentenced to life or death, the point estimates are a bit smaller, but remain 
highly statistically significant. Since this alternative approach also lowers overall average 
sentence lengths, the implied percentage impact of the public defender on sentence length 
remains at -31%. 
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spend more than two-and-a-half fewer years in prison than otherwise similar 
defendants represented by appointed counsel.75 This measure represents a 24% 
reduction in expected sentence. The magnitude of this effect in percentage 
terms is roughly comparable to our estimated impacts using average sentence 
length as an incarceration measure. 

It is instructive to compare our findings with those of two other recent 
studies that use randomization to understand the influence of defense 
lawyers on case outcomes.76 Rather than comparing appointed attorneys and 
public defenders as we do, Abrams and Yoon exploit the random assignment 
of defense attorneys within the public defender office in Clark County, 
Nevada to examine whether experience and other attorney characteristics 
affect outcomes. They find that an additional year of experience is associated 
with a 1.7% reduction in the sentence.77 Thus, moving from a private 
appointed attorney to a public defender in Philadelphia, which we estimate 
reduces sentences by about 31%, is similar in effect to shifting from an 
attorney with no experience to one with over 18 years of experience in their 
study.  

Iyengar compares public defenders and appointed counsel in the federal 
system and finds that public defenders reduce expected sentences by 16% 
relative to private assigned counsel.78 Her estimates are sufficiently precise so 
as to statistically reject the 31% decrease in sentences we find in Philadelphia. 
The fact that public defenders in Philadelphia appear to have a larger impact 
on sentences than federal defenders may reflect the fact that attorneys play a 
larger role in murder cases than in other, less serious cases, or this difference 

                                                                 

75. Although the specification including case fixed effects is not statistically significant, it is also 
somewhat imprecise, and indeed we cannot statistically reject equivalence between this 
estimate and the estimates in columns IV1 and IV2. 

76. Beyond examining different contexts, one of the key differences between this study and the 
prior work by Abrams, Yoon, and Iyengar pertains to the severity of the offenses considered. 
The average unconditional sentence for the Abrams and Yoon sample is seven months, 
Abrams & Yoon, supra note 8, at 1162, and in Iyengar it is thirty months, Iyengar, supra note 
9, at 35, versus 250 months in our sample. Thus, the consequences of disparity for 
defendants are arguably much greater in our setting than in those examined by prior 
research. 

77. Abrams & Yoon, supra note 8, at 1169. The 1.7% reduction can be calculated by dividing the 
estimated impact of an additional year of experience of -0.122 reported in Column 2 of Table 
7 of their article by the average sentence length of 7.2 months. 

78. Iyengar, supra note 9, at 35. The 16% reduction can be calculated by dividing the estimated 
impact of having CJA-appointed counsel (4.75) reported in column 6 of Panel A of Table 2 
of the Iyengar paper by the average sentence length of 30.26 months.  
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may result from the compensation system and other factors more specific to 
Philadelphia.79 

By way of contrast, the column of Table 3 labeled OLS presents estimates 
of the impact of public defender representation on outcomes that use 
ordinary least-squares (OLS) regression analysis that adjusts for observable 
differences in characteristics between those with private appointed counsel 
versus those with public defenders. The OLS method is the primary approach 
used in past studies of the impacts of public versus appointed counsel.80 Its 
primary flaw is that it ignores the effect of postassignment, nonrandom 
sorting: the fact that defendants who start out with the public defender and 
move to appointed counsel (and vice-versa) may have particular nonrandom 
characteristics. 

The OLS approach does provide some evidence that public defenders 
attain better outcomes than their appointed counterparts—for example, 
public defenders are estimated to reduce the number of guilty charges by an 
average of 0.2 charges across defendants and reduce the probability of 
receiving a life sentence by 0.05. However, differences between the OLS and 
IV estimates are noticeable for many outcomes. For example, properly 
accounting for nonrandom sorting to attorneys triples the estimated impacts 
of public defender representation on life sentences and increases the 
reduction in expected time served by two years. OLS estimates suggest public 
defenders do not affect murder convictions, whereas the more credible IV 
results show a strong effect. 

To provide further insight into why OLS and IV estimates differ, in 
Appendix Table 1 we report coefficient estimates from a regression model 
where the dependent variable is an indicator for whether a defendant was 
represented by a public defender at the formal arraignment and the explanatory 
variables capture defendant demographics and prior criminal history.81 These 
regressions provide insight into which types of defendants are ultimately most 
likely to keep their public defenders through the resolution of their cases. 
Appendix Table 1 demonstrates that those ultimately represented by public 
defenders are indeed a nonrandom subset of the total population—for example, 
older defendants are slightly more likely to remain represented by the public 
defenders. Defendants with current weapons charges are less likely to be 

                                                                 

79. For example, private appointed attorneys in the federal system are paid an hourly wage, 
whereas Philadelphia attorneys receive flat fees. 

80. See supra note 6 and accompanying text. 

81. We employ a probit regression model and report average marginal effects in the table. 
Estimation using a linear model provides very similar results. 
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ultimately represented by public defenders. Given this clear evidence of sorting 
based on observable characteristics, it seems reasonable to expect that sorting 
may also occur along dimensions that are unobservable to us but may affect 
how cases are ultimately decided.82 These patterns demonstrate the difficulty of 
cleanly measuring attorney effects using traditional regression methods that 
cannot readily account for defendant sorting behavior. 

One question raised by the large disparity in outcomes shown in Table 3 is 
the extent to which these differences reflect superior performance by public 
defenders in plea negotiations versus trials. Although the data clearly indicate 
public defenders must perform better at something, ideally one might wish to 
isolate whether the difference results from better handling of plea negotiations, 
better handling of trials, or both. Unfortunately, the usual notion of whether a 
public defender is “better”—(i.e., for a given defendant and fact pattern, does 
the public defender achieve a lower sentence in a trial or plea negotiation?)—
cannot be measured using the available data. Whether a person pleads guilty or 
goes to trial is not randomly determined, but rather reflects a selection process 
involving the attorney, the client, and the prosecutor; we cannot simply 
reanalyze the subset of cases that involves guilty pleas or trials to measure the 
effect of attorney type on that particular class of case.83 Put differently, even if, 
for any given defendant, public defenders are worse at both plea negotiations 
and trial representation, it would still be possible for public defenders to get 
shorter than average sentences for their clients if there is heterogeneity across 
defendants in the expected benefit of going to trial and public defenders are 
simply better at sorting appropriate defendants to pleas versus trials. 

We can, however, examine whether there appear to be systematic 
differences in how different types of attorneys handle cases. Table 4 presents 
estimates of the impact of public defender representation on two measures of 
case handling: whether the defendant waives a jury trial—a strategy typically 
used to reduce the likelihood of a death sentence—and whether the defendant 
pleads guilty to at least some charges.84 While use of waiver trials does not vary 
across the two types of attorneys, clients of public defenders are 21 percentage 
points (or 76%) more likely to plead guilty than clients of appointed private 
attorneys. These differences in willingness to plea bargain may at least partly 
                                                                 

82. For example, defendant aptitude may affect both his choice of attorney and the quality of his 
case. 

83. This would re-introduce the selection bias that we seek to eliminate by exploiting the 
random assignment of attorneys. 

84. These estimates have been obtained using the same methods and control variables as those 
in Table 2. 
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explain the shorter sentences obtained by Defender Association attorneys for 
their clients. 

 

Table 4. 

estimated impact of defender association representation on case 
handling 
 

 

estimated effect of public defender 
representation on outcome 

outcome 

average 
for those 
assigned 

appointed 
counsel (iv1) (iv2) (iv3) (ols) 

26.3% 0.017 -0.018 -0.038 -0.017 Waived jury trial  

(0.051) (0.049) (0.057) (0.020) 

28.1% 0.236** 0.213** 0.176* 0.135** Pled guilty  

(0.055) (0.053) (0.073) (0.021) 

Include controls? N Y Y Y 

Include case fixed effects? N N Y N 

Note: An asterisk (*) denotes an estimate that is statistically significant at the two-
tailed 5% level, and two asterisks (**) denote significance at the 1% level. 
Heteroskedasticity-robust standard errors are reported in parentheses. 

 

Because public defender representation does not affect overall guilt rates, 
as shown in Table 3, but does appreciably increase the share of cases resolved 
by plea bargain, we know that the conviction rate must be lower among cases 
taken to trial by Defender Association attorneys than among cases taken to 
trial by private appointed counsel. This pattern might occur because public 
defenders are better at ensuring that cases with superior prospects for 
acquittal proceed to trial, or it may be that public defenders are better at 
arguing cases. 

The following provides one interpretation of the combined evidence from 
Tables 3 and 4: public defenders are more successful at convincing their 
clients to plead guilty to lesser charges, and as a result, these clients are able 
to avoid being found guilty of murder and do not receive the most severe 
sanctions, such as life imprisonment. Clients of appointed counsel are more 
likely to go to trial, but overall guilt rates for this group end up being the 
same, meaning that these individuals lose the benefit of lessened sentences 
from plea bargaining without gaining much in terms of increased likelihood 
of acquittal. 
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i i i .  explanations for the difference in outcomes 

Why the stark difference in outcomes? In order to better understand the 
reasons for the difference in outcomes, we undertook qualitative interviews, a 
review of past research on this issue, and a review of relevant cases. 

It is theoretically possible that the difference in quantitative outcomes 
that we observe is the result of differences in the way that the prosecutor or 
judge treats a defendant with an attorney of a particular type, not a result of 
differences in the actions or inactions of the attorney. However, we found no 
evidence of this in the interviews we conducted and think it is unlikely. 

Instead, our interviews suggest that the causes of the difference in 
outcomes are attributable to defense counsel. These, in turn, can be 
understood as ranging from longer-term systemic and institutional causes to 
more immediate differences in the treatment of individual cases.  

We find that, in general, appointed counsel have comparatively few 
resources, face more difficult incentives, and are more isolated than public 
defenders. The extremely low compensation for appointed counsel reduces 
the pool of attorneys willing to take the appointments and makes extensive 
preparation economically undesirable. Moreover, the judges selecting counsel 
may be doing so for reasons partly unrelated to counsel’s efficacy. In contrast, 
the public defenders’ steady salaries, financial and institutional independence 
from judges, and team approach to indigent defense avoid many of these 
problems. These longer-term institutional differences lead to the more 
immediate cause of the difference in outcomes: less preparation by appointed 
counsel. 

These problems are not new. For almost twenty years, commentators 
have noted many of the same problems with the representation provided by 
appointed counsel in Philadelphia. In a series of ten newspaper articles in 
1992 and 1993, journalist Fredric Tulsky documented an indigent defense 
system in Philadelphia murder cases that was marred by conflicts of interest, 
lack of compensation, poor training, and few standards.85 In 2001, Hillary 

                                                                 

85. Fredric N. Tulsky, Big-Time Trials, Small-Time Defenses, PHILA. INQUIRER, Sept. 14, 1992, 
http://articles.philly.com/1992-09-14/news/26023186_1_poor-defendants-new-trial-trial 
-attorney [hereinafter Tulsky, Big-Time Trials]; Fredric N. Tulsky, Lawyers Back Plan for 
Defense of the Poor, PHILA. INQUIRER, Dec. 18, 1992, http://articles.philly.com/1992-12 
-18/news/25992759_1_homicide-case-defense-lawyer-capital-cases; Fredric N. Tulsky, 
Lawyers Balk at Plan for Flat Fees, PHILA. INQUIRER, Sept. 25, 1992, http:// 
articles.philly.com/1992-09-25/news/26021391_1_public-defender-flat-fees-court-appointments; 
Fredric N. Tulsky, Lawyers’ Fees Get New Look, PHILA. INQUIRER, Dec. 9, 1992, 
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Freudenthal conducted a series of quantitative analyses and qualitative 
interviews and chronicled a similarly dysfunctional system in an unpublished 
undergraduate paper.86  

To understand whether the situation has meaningfully changed since this 
previous research, we conducted structured qualitative interviews with 
twenty appointed counsel, judges, and current and former public defenders87 
and reviewed cases in which Philadelphia counsel were found ineffective in 
capital murder cases. We found that while the situation has improved 
recently in some respects, many of the same underlying problems remained 
and are the most probable explanation for our finding a sharp difference in 
the outcomes of cases during our study period (1994-2005). 

We emphasize that the problems identified with appointed counsel do 
not reflect every appointed counsel in every case. Most respondents noted 
that some appointed counsel could perform well in many cases. Similarly, our 
data analysis only reflects the outcomes of defendants represented by 
appointed counsel and public defenders on average. Appointed counsel might 
produce better outcomes than the public defender for any particular defendant.  

                                                                                                                                                           

http://articles.philly.com/1992-12-09/news/25992641_1_poor-defendants-private-lawyers-court 
-appointed-attorneys; Fredric N. Tulsky, Legal Panel Endorses New Rules, PHILA. INQUIRER, 
Apr. 21, 1993, http://articles.philly.com/1993-04-21/news/25983103_1_court-appointments 
-criminal-justice-system-defender-association [hereinafter Tulsky, Legal Panel Endorses New 
Rules]; Fredric N. Tulsky, Proposal Aimed at Lawyers of Indigent Criticized, PHILA. INQUIRER, 
June 16, 1993, http://articles.philly.com/1993-06-16/news/25974621_1_lawyers-philadelphia 
-bar-association-defendants; Fredric N. Tulsky, Report: Money Woes Affect Trials’ Fairness, 
PHILA. INQUIRER, June 9, 1992, http://articles.philly.com/1992-0609/news/26029522 
_1_death-penalty-death-row-defender-association [hereinafter Tulsky, Report: Money 
Woes Affect Trials’ Fairness]; Fredric N. Tulsky, A Step for Indigent Defense, PHILA. INQUIRER, 
Apr. 12, 1993, http://articles.philly.com/1993-04-12/news/25979556_1_homicide-defendant 
-private-lawyers-defender-association [hereinafter Tulsky, A Step for Indigent Defense]; 
Fredric N. Tulsky, What Price Justice? Poor Defendants Pay Cost as Courts Save on Murder 
Trials, PHILA. INQUIRER, Sept. 13, 1992, http://articles.philly.com/1992-09-13/news 
/26024272_1_blount-murder-trials-social-worker [hereinafter Tulsky, What Price Justice?]; 
Fredric N. Tulsky, Working for Better Legal Help for Poor, PHILA. INQUIRER, Dec. 27, 1992, http:// 
articles.philly.com/1992-12-27/news/25995259_1_court-appointed-lawyers-defender-association 
-court-appointments. 

86. Freudenthal, supra note 21. 

87. We identified subjects by the snowball method: we asked respondents for the names of 
other knowledgeable respondents. Overall, we interviewed three judges, four current or 
recent Defender Association lawyers, and thirteen counsel who took appointments during 
the study period. On many topics, there was broad consensus on the reasons that public 
defender-represented defendants were generally likely to fare better than those represented 
by appointed counsel, and we are confident that we achieved saturation within the 
population of respondents. 
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A. Conflicts of Interest 

An adversarial system of criminal justice relies upon zealous 
representation of the parties in order to reach a reliable outcome. Hence the 
traditional ethical obligations of counsel to avoid any direct conflict of 
interest or anything that might impair her independence or ability to 
zealously advocate for her client’s interests.88 Similarly, the American Bar 
Association recommends that appointed counsel systems be independent of 
judges in order to protect counsel’s ability to provide zealous advocacy.89 
Unfortunately, both judges and defense counsel in Philadelphia face potential 
conflicts of interest in the appointment, payment, and representation process 
that may help explain why the defender-represented defendants fared 
better.90 

Appointments in Philadelphia have long been controlled by the judges of 
the Philadelphia Court of Common Pleas. When a lawyer is needed, court 
administrators determine whose turn it is to appoint the attorney, and they 
contact that judge’s chambers. That judge provides the name of the attorney 
to be appointed.91 The set of appointing judges includes those assigned to the 
civil division, who do not try criminal cases. 

Interviewees indicated that judges face several potential conflicts of 

                                                                 

88. See, e.g., MODEL RULES OF PROF’L CONDUCT R. 1.7 (2012) (“[A] lawyer shall not represent a 
client if the representation involves a concurrent conflict of interest.”). For example, the 
prohibition on outside investment in law firms in Rule 5.4 is justified on the grounds that it 
might impair the independent decisionmaking of attorneys. See id. R. 5.4.  

89. AM. BAR ASS’N, TEN PRINCIPLES OF A PUBLIC DEFENSE DELIVERY SYSTEM 2 (2002) (“The 
public defense function, including the selection, funding, and payment of defense counsel, is 
independent. . . . Removing oversight from the judiciary ensures judicial independence from 
undue political pressures and is an important means of furthering the independence of 
public defense.” (footnote omitted)). 

90. Stephen Bright noted the endemic conflicts of interest in appointed counsel systems:  

This is a system riddled with conflicts. A judge’s desire for efficiency conflicts 
with the duty to appoint indigent defense counsel who can provide adequate 
representation; a lawyer’s need for business . . . taints the constitutional and 
ethical requirements of zealous advocacy. And later, if there is a claim of 
ineffective assistance, the judge who appointed the lawyer is the one to decide the 
claim. 

  Protecting the Innocent, Ensuring Competent Counsel in Death Penalty Cases: Hearing on S.486 
Before the S. Comm. on the Judiciary, 107th Cong. (2001) (statement of Stephen B. Bright, 
Director, Southern Center for Human Rights). 

91. This appointment “wheel” is unrelated to the system by which a case is assigned to a judge 
for trial. 
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interest. The first is fiscal. Because Pennsylvania is the only state in which 
each county is solely responsible for funding indigent defense without any 
assistance from the state,92 every dollar that is spent on indigent defense by 
the county comes directly from the court’s overall budget. Judges must 
therefore weigh indigent defense costs against many needs, including those 
of probation officers and treatment courts.93 

 Apart from the direct pecuniary costs of paying for defense counsel, 
judges may also have conflicts of interest in appointing counsel who will 
require too much judicial time and energy. Judges who worry about 
overcrowded dockets may have incentives to appoint counsel who file fewer 
pretrial motions, ask fewer questions during voir dire, raise fewer objections, 
and present fewer witnesses.94 Quite apart from reducing the expenditures 
paid to counsel, less active defense attorneys also effectively allow judges to 
process more cases in less time.95 

Historically, judges have apparently assigned cases to lawyers with whom 
they had political connections.96 A former chairman of the Philadelphia Bar 

                                                                 

92. Holly R. Stevens & Colleen E. Sheppard, State and County Expenditures for Indigent Defense 
Services: Fiscal Year 2008, AM. BAR. ASS’N 4-5, 53 (2010), http://www.americanbar 
.org/content/dam/aba/administrative/legal_aid_indigent_defendants/ls_sclaid_def_expenditures 
_fy08.authcheckdam.pdf.  

93. See Telephone Interview with Anonymous #17 (July 26, 2011) (notes on file with authors). 
According to some lawyers, judges would use unspent funds for indigent defense on other 
judicial branch needs. See Telephone Interview with Anonymous #9 (July 21, 2011) (notes 
on file with authors) (stating that surplus funds went into general operating costs of the 
court system); see also Freudenthal, supra note 21, at 65 (according to defense counsel, 
indigent defense funds were used for other court expenditures, including hiring politically 
appointed courtroom staff). 

94. See Freudenthal, supra note 21, at 67 (noting the “broad perception that judges prefer 
lawyers who move cases along without spending ‘excessive’ time on motions and requests” 
and quoting a lawyer who explained, “we’ve got a huge backlog problem here, and many of 
the judges just want you moving cases”); Telephone Interview with Anonymous #16 (July 
25, 2011) (notes on file with authors); Telephone Interview with Anonymous #15 (July 29, 
2011) (notes on file with authors) (“[The] last thing judges want is a good lawyer winning a 
homicide case. Trial used to be an art form. They just want to move cases.”).  

95. Telephone Interview with Anonymous #16 (July 25, 2011) (notes on file with authors) 
(stating that judges are under tremendous pressure to process cases quickly and that 
“[n]obody wants to rock the boat” by appointing lawyers who are too aggressive); 
Telephone Interview with Anonymous #15 (July 29, 2011) (notes on file with authors). 

96. See Tulsky, Legal Panel Endorses New Rules, supra note 85 (“[Judges] view appointments as a 
prerogative they wanted to keep.” (quoting Samuel C. Stretton, a Pennsylvania lawyer)); 
Tulsky, What Price Justice?, supra note 85 (“Judges have traditionally kept hold of the power 
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Association’s criminal justice section explained that the system of 
appointments had developed because “judges wanted to pay back supporters 
for their political help.”97 Another lawyer explained, “[t]he homicide 
appointment system is largely a patronage system.”98 In 2001, Freudenthal 
made similar findings, noting that judges distributed these appointments as 
political favors.99 

Today, opinion is mixed with respect to whether political considerations 
continue to play a role in the appointments, with most respondents 
indicating that this consideration plays much less of a role than it did in the 
past. One interviewee disagreed, explaining that “[t]he appointment process 
is still political. If the judge is Republican, they appoint the next guy on the 
list they get from the party. Democratic judges aren’t any better.”100 
According to this respondent, this practice occurs even for lawyers that other 
judges identify as clearly incompetent: “In one case, the homicide calendar 
judge saw that the lawyer was hopeless and contacted the judge who 
appointed the guy and told him not to appoint him again. It did not do any 
good. The [judge] appointed the same guy again.”101 

However, most interviewees thought that blatant political considerations 
                                                                                                                                                           

to appoint attorneys and have often assigned lawyers with connections. Big criminal cases 
have been handed out to relatives and friends of judges.”). 

97. Tulsky, Big-Time Trials, supra note 85 (quoting Steven A. Morley, former chairman of the 
criminal justice section of the Philadelphia Bar Association). Tulsky noted that 
“Philadelphia’s poor defendants often find themselves being represented by ward leaders, 
ward committeemen, failed politicians, the sons of judges and party leaders, and 
contributors to the judges’ election campaigns.” Id. He also quoted Stuart H. Shuman, the 
head of the Municipal Court program for the Defender Association, who noted that the 
“Philadelphia homicide appointment system is . . . a political device enabling individual 
judges with the opportunity to appoint favored lawyers to cases in which a decent 
appointment fee can be earned.” Id. (alteration in original). 

98. Id. (quoting Robert E. Welsh, Jr., former head of the major-crimes division of the U.S. 
Attorney’s Office for the Eastern District of Pennsylvania). The lawyer who received the 
most homicide appointments in the period Tulsky examined was a former judge who had 
been removed from the bench for taking money from the Roofers Union and then 
misleading the FBI. He represented defendants in an extraordinary sixty-two homicide 
cases, including capital cases, over a two-year period. Id.; see also Tulsky, A Step for Indigent 
Defense, supra note 85 (noting that an appointed counsel was charged with overbilling the 
city for indigent defense work). 

99. See Freudenthal, supra note 21, at 67. Appointments were more desirable in the past because 
inflation has eroded the real value of the fees, which were not proportionally adjusted over 
the years.  

100. Telephone Interview with Anonymous #8 (July 23, 2011) (notes on file with authors). 

101. Id. 

237



  

how much difference does the lawyer make? 

193 
 

in the appointment of counsel are much less common today, in part because 
fewer attorneys want the appointments.102 At least one interviewee who was 
generally positive about appointed counsel admitted that not every appointed 
lawyer did a good job.103  

This system of appointment may also create perverse incentives for 
lawyers who wish to continue to receive appointments. Aware of the caseload 
and fiscal pressures faced by judges, appointed lawyers may be more hesitant 
to request numerous experts or to employ time-consuming strategies in the 
course of representing a defendant.104 At least one of the appointed lawyers 
whom we interviewed, however, denied that appointed counsel’s actions 
were influenced by these considerations and emphasized their professional 
obligations to zealously represent their clients.105  

In contrast, public defenders, who are paid a fixed salary and who are not 
beholden to judges for future appointments, are not subject to these perverse 
incentives and are thus able to act more independently.106 

B. Compensation for Lawyers, Investigators, and Experts 

Another ongoing problem, documented by both Tulsky107 and 
Freudenthal,108 is the compensation paid to appointed attorneys for 
representation, investigators, and experts in murder cases. Counsel appointed 

                                                                 

102. See, e.g., Telephone Interview with Anonymous #14 (July 25, 2011) (notes on file with 
authors). Many of the attorneys who continue to accept appointments are sole practitioners 
who value the steady income despite the small compensation. Telephone Interview with 
Anonymous #12 (July 25, 2011) (notes on file with authors). Another attorney suggested 
that being appointed in a high profile case may provide free publicity for the attorney. 
Telephone Interview with Anonymous # 8 (July 23, 2011) (notes on file with authors). 

103. See, e.g., Telephone Interview with Anonymous #17 (July 26, 2011) (notes on file with 
authors). 

104. Telephone Interview with Anonymous #16 (July 25, 2011) (notes on file with authors). 
Another lawyer has speculated that counsel “are routinely appointed because they don’t 
make trouble, they try the cases quickly, the[y] don’t do a huge amount of prep, they don’t 
bill huge. They’ve figured out what’s acceptable to the court.” Freudenthal, supra note 21, at 67. 

105. See, e.g., Telephone Interview with Anonymous #10 (July 21, 2011) (notes on file with 
authors). 

106. Telephone Interview with Anonymous #8 (July 23, 2011) (notes on file with authors) 
(noting that fixed salaries permit aggressive representation by Defender Association 
attorneys). 

107. Supra note 85 and accompanying text. 

108. Freudenthal, supra note 21, at 45-47, 69-72. 
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in murder cases—both capital and noncapital—receive flat fees for pretrial 
preparation: $1,333 if the case is resolved prior to trial and $2,000 if the case 
goes to trial. The preparation fee also includes the first three hours of trial 
time. While on trial, lawyers receive $200 for three hours of court time or 
less, and $400 per day for more than three hours.109 

This compensation structure creates several problems. First, the overall 
amounts of compensation are very low compared to other jurisdictions and 
compared to what most attorneys could earn in the private sector. By 
contrast, attorneys appointed to criminal cases in federal court earn $125 per 
hour in noncapital cases and $185 per hour in capital cases. As a result of the 
below-market rate for appointed attorneys, many respected criminal defense 
attorneys refuse to be on the list to accept indigent defense assignments. 
Interviewees, including appointed counsel, note that while some of the 
lawyers who are willing to take appointments are good, some are not.110  

Consistent with microeconomic theory, defense counsel who take 
appointed cases do it either because it makes up for the lack of other, better-
paying work111 or because they receive other benefits from it. For many 
appointed counsel, this other benefit is an enjoyment of murder trials and 
being involved in what one lawyer called “significant” cases.112 One explained: 

                                                                 

109. Interview with Anonymous #1 (Mar. 3, 2011) (notes on file with authors); Telephone 
Interview with Anonymous #10 (July 21, 2011) (notes on file with authors); Trial Division 
Attorney Payment Voucher, supra note 24. 

110. Telephone Interview with Anonymous #4 (Dec. 15, 2010) (notes on file with authors) 
(noting that “mostly political hacks” get appointments and further noting despite required 
training, many of these lawyers “make the same mistakes, again and again”); Telephone 
Interview with Anonymous #19 (July 28, 2011) (notes on file with authors) (describing “an 
ever-diminishing pool of hacks who were willing to take these cases”); see Freudenthal, 
supra note 21, at 70 (quoting a private lawyer claiming that “[t]here are a lot of lawyers I 
know who would be good advocates in these cases who won’t take it because it’s too much 
time and almost no money, in terms of the time you have to spend”); id. (“[L]awyers must 
consider the possibility that their bills will be cut.”); see also Roach, supra note 9, at 46 
(finding that as outside options for higher quality attorneys improve, the quality of 
attorneys willing to take appointments declines).  

111. Telephone Interview with Anonymous #12 (July 25, 2011) (notes on file with authors) 
(noting that while private clients are more lucrative, appointed work provides a steady 
income). 

112. Telephone Interview with Anonymous #11 (July 22, 2011) (notes on file with authors) 
(noting that a love of “doing cases” is a significant motivation, and that the court 
administration “has [the] private bar over a barrel” because a sufficient number of lawyers 
are willing to accept appointments despite low compensation).  
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“I’d do it for next to nothing, and the judges know this.”113 

Second, as a result of the low rate of compensation for each individual 
case, attorneys who do take homicide appointments generally take on many 
more of them than it would be possible to handle well. One interviewee 
explained: “The way the system is built, it is very difficult for someone who 
wants to do a good job to get the money and time to be able to use best 
practices. It’s very hard for them to bill all that and get paid for it.”114 

Another respondent who chose to stop taking appointments explained, “I 
think of [appointed counsel] as dray horses. You crack the whip, they pull 
the wagon. Some better than others, but none at the level I think is 
required.”115 

The American Bar Association Guidelines for Counsel in Capital Cases 
note that a study of federal capital trials found that “total attorney hours per 
representation in capital cases that actually proceeded to trial averaged 
1,889.”116 If two appointed lawyers in Philadelphia worked similar hours, they 
would be compensated at a rate of just over $2 an hour.117 

Third, the fee structure, with its flat rate for preparation with additional 
payments for trial, creates an incentive to take cases to trial, but does not 
create any marginal incentive to prepare for trial. As a result, interviewees 
noted that appointed counsel do relatively little preparation and are more 

                                                                 

113. Telephone Interview with Anonymous #15 (July 29, 2011) (notes on file with authors). 

114. Telephone Interview with Anonymous #8 (July 23, 2011) (notes on file with authors); see 
also Freudenthal, supra note 21, at 71 (quoting one lawyer as saying, “[a]nyone who takes a 
capital case under the Philadelphia system of paying lawyers basically has to commit ethical 
violations and go into court basically unprepared in many areas”). 

115. E-mail from Anonymous #16 to author (July 29, 2011, 11:34 AM) (on file with authors).  

116. See Guidelines, supra note 29, at 40. 

117. In 1992, Tulsky reviewed twenty capital cases and found that the lawyers were paid, on 
average, $6,399 per case. See Tulsky, What Price Justice?, supra note 85. In only one of the 
cases were two lawyers involved. Lawyers also often complained that their bills, submitted 
after the trial was finished, were substantially cut. See Tulsky, Report: Money Woes Affect 
Trials’ Fairness, supra note 85. 
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likely to take cases to trial.118 

In particular, interviewees note that Defender Association counsel spend 
much more time in preparation with defendants, building trust. This trust is 
important for developing an effective defense, particularly in the penalty 
phase of a capital case, which often requires the defendant to candidly discuss 
personal family background, including sensitive incidents of neglect and 
abuse.119 This level of trust between counsel and defendant also increases the 
ability of defense counsel to convince a young defendant that the best course 
of action might be to agree to a plea bargain or to waive a jury.120 

Some appointed counsel were critical of the Defender Association for 
meeting with the client repeatedly in an effort to persuade defendants to 
plead guilty rather than take the case to trial.121 One lawyer who took 
appointments candidly admitted that he thought “time with the client was 
highly overrated.”122 He contrasted the Defender Association counsel’s time-
intensive efforts to persuade clients to plead with his general willingness to 
accept at face value a client’s desire to go to trial.123 

Fourth and finally, compared to the public defender, appointed lawyers 
are limited in their ability to hire expert witnesses, investigators, and 
mitigation specialists. The American Bar Association recommends that in a 
capital case, a defense team should include lawyers, investigators, mitigation 

                                                                 

118. Telephone Interview with Anonymous #19 (July 28, 2011) (notes on file with authors); 
Telephone Interview with Anonymous #11 (July 22, 2011) (notes on file with authors); 
Telephone Interview with Anonymous #4 (Dec. 15, 2010) (notes on file with authors).  
Ten years ago, Freudenthal noted the same dynamic and quoted one lawyer explaining why 
he does not spend time convincing defendants to accept a plea: “It could be hours and hours 
and hours with them, with the family, because you have to get the family involved. I mean, 
talk about preparation time—that could eat up your $1700 right there.” Freudenthal, supra 
note 21, at 76; see also Roach, supra note 9, at 50 (finding that moral hazard related to 
compensation structure may affect appointed counsel behavior). 

119. Telephone Interview with Anonymous #4 (Dec. 15, 2010) (notes on file with authors). 

120. See Freudenthal, supra note 21, at 75 (noting that public defenders, in contrast to appointed 
counsel, invest time in convincing defendants to plead guilty when they think it best). 

121. Telephone Interview with Anonymous #11 (July 22, 2011) (notes on file with authors). 

122. Id. (“I’m not their friend or father or brother. I’m their lawyer.”). 

123. Id. In this respect, appointed counsel could be viewed as more traditionally adversarial than 
the public defenders. To the extent we value the public jury trial for its public expressive 
functions, the fact that defendants represented by appointed counsel are more likely to go to 
trial may provide some third-party benefits. But as our quantitative results show, whatever 
theoretical benefits this might provide come at substantial cost to the client in terms of the 
likelihood of the client’s conviction of murder and the length of sentence.  
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specialists, and expert witnesses.124 Expert testimony is critical, particularly in 
the penalty phase of a capital trial, to present and explain the lifelong mental 
health significance of trauma that is often part of capital defendants’ 
histories. Mitigation specialists, often trained social workers, are also an 
important part of a capital team and are specialists at identifying and 
documenting mitigating evidence about the defendant’s life. 

When a case is assigned to the public defender’s office, mitigation 
specialists are part of the defense team from the start, meeting with the client 
and the client’s family. Similarly, the public defender does not require court 
approval in order to hire an expert. Every homicide client is routinely 
examined by a defense mental health expert to develop mitigating evidence 
and help the lawyers understand whether an affirmative defense might be 
available to the defendant. 

In contrast, appointed counsel have to seek judicial permission and 
funding to hire experts or investigators. While interviewees indicate that 
these approvals are now much more freely granted, in the past, during our 
study period, judges sometimes denied these requests.125  

C. Relative Isolation 

Another factor that distinguishes the public defenders from appointed 
counsel is the degree of isolation of the appointed counsel. Most are sole 
practitioners, operating out of single-person law offices.126 In noncapital 
cases, they represent the defendant alone. In potentially capital cases, two 

                                                                 

124. See Guidelines, supra note 29, at 28 (“The defense team should consist of no fewer than two 
attorneys qualified in accordance with Guideline 5.1, an investigator, and a mitigation 
specialist.”). 

125. Freudenthal, supra note 21, at 77, quotes an appointed lawyer as noting that  

[t]he courts are often willing to give you an expert for $500. You can get two 
experts total for various things, so you sort of have to pick and choose. You might 
get an investigator for $500—and you might be able to get a little more money, 
but they’ll give a fight—it’s not guaranteed. And maybe, let’s say you need a 
pathologist. Maybe they’ll give you a pathologist for another nickel. I don’t know 
which doctor—we’re talking a pathologist—is going to do any significant amount 
of work for $500 or even $1000. I mean, any good medical expert is a minimum 
of $2500 per day, and the court will never give that to you—ever. It’s just not 
going to happen. But let’s say you’ve got a case in which you need a pathologist, 
you need an investigator, you need a ballistics expert, you need a fingerprint 
expert—I’ve had cases like that. They’re just not going to do it. 

126. Id. at 70. 
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lawyers are appointed: one to be primarily responsible for the guilt phase of 
the case and the other the penalty phase of the case. Coordination between 
the pair of appointed lawyers varies. 

In contrast, the public defender’s homicide unit is about ten attorneys, 
three investigators, and three mitigation specialists, housed in a much larger 
office.127 In every murder case, capital and noncapital, two public defenders 
work the case together from the start. This organizational structure reduces 
the risk that inevitable human error on the part of one attorney will affect the 
overall representation in a way that is detrimental to the client. 

One appointed attorney described one way the disadvantage of relative 
isolation could manifest itself in cases handled by appointed counsel: “you 
get defense lawyer syndrome—you think your defense theory of the case is 
much stronger than it actually is.”128 If this overestimation effect holds, 
appointed counsel could be more eager to take a case to trial than justified by 
the actual strength of that defense case.129 The public defender’s team 
approach to representation reduces the risk of these errors because multiple 
professionals vet a particular theory of the case as it develops. 

Some interviewees also suggest that appointed counsel are slow to adopt 
new strategies or keep up with relevant case law developments, patterns that 
might also arise from isolation.130 One interviewee reports that a U.S. 
Department of Justice-funded national capital case seminar in Philadelphia 
attracted lawyers from all over the country, but none of the lawyers who 
accepted homicide appointments in Philadelphia attended.131 Even on the 

                                                                 

127. During the study period, the size of the office ranged from approximately 160 to 210 
attorneys. E-mail from Paul G. Conway, Chief of Homicide Unit, Defender Ass’n of Phila. 
(Sept. 27, 2012, 3:15 PM) (on file with authors). 

128. Telephone Interview with Anonymous #14 (July 25, 2011) (notes on file with authors); see 
also Jane Goodman-Delahunty et al., Insightful or Wishful: Lawyers’ Ability to Predict Case 
Outcomes, 16 PSYCHOL. PUB. POL’Y & L. 133 (2010) (presenting an empirical examination of 
lawyers’ ability to predict the outcome of their own cases).  

129. See Zev J. Eigen & Yair Listokin, Do Lawyers Really Believe Their Own Hype and Should 
They?: A Natural Experiment, 41 J. LEGAL STUD. (forthcoming 2012), http://ssrn 
.com/abstract=1640062 (reviewing studies demonstrating optimism bias among attorneys, 
and showing that law students are more likely to believe in the merits of their side’s position 
in moot court cases even when positions are randomly assigned). 

130. Telephone Interview with Anonymous #4 (Dec. 15, 2010) (notes on file with authors) 
(describing an attempt to train appointed counsel on new jury voir dire techniques in capital 
cases—which were based on new case law developments—and noting that appointed 
counsel were repeatedly making the same errors).  

131. Id. 
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same case, the two lawyers who are now appointed to potentially capital cases 
do not always communicate with one another to develop a central consistent 
theme.132 Ten years ago, Freudenthal noted a similar isolation among 
appointed counsel.133 Some appointed counsel, however, disputed the 
suggestion that they were isolated and suggested that they maintained 
networks of colleagues at the criminal courthouse with whom they discussed 
cases.134 

Some interviewees believed that appointed lawyers’ skill as trial lawyers 
was equal to or greater than that of the public defenders, who were criticized 
as elitist.135 Yet even these interviewees admitted that not every lawyer taking 
appointments was as qualified or able as they were and that the payment 
scale made spending much time preparing cases economically irrational. On 
this view, appointed counsel’s pride as professionals and skill as lawyers 
made up for the failure of the courts to pay them to adequately prepare.136 

We also found failure to prepare in our review of forty capital cases in 
which appointed lawyers in Philadelphia have been found ineffective over the 
last sixteen years.137 While some of these cases were tried prior to our study 

                                                                 

132. One interviewee explained this breakdown in communication: “Organizationally, private 
lawyers have no sense [of] what other lawyers are doing. No team meetings; no sense there 
is [a] thematic approach to cases.” Id.  

133. See Freudenthal, supra note 21, at 63 (quoting an appointed lawyer: “I think one of the 
problems of the quality of justice is that we’re not talking to each other–that we’re not 
sharing information”); id. (noting several lawyers echoing the assertion, “William Penn 
tried a case in 1600 and lawyers have been trying cases the same way ever since”). 

134. Telephone Interview with Anonymous #10 (July 21, 2011) (notes on file with authors); 
Telephone Interview with Anonymous #16 (July 25, 2011) (notes on file with authors). 

135. See, e.g., Telephone Interview with Anonymous #10 (July 21, 2011) (notes on file with 
authors); Telephone Interview with Anonymous #11 (July 22, 2011) (notes on file with 
authors). 

136. Telephone Interview with Anonymous #10 (July 21, 2011) (notes on file with authors); 
Telephone Interview with Anonymous #14 (July 25, 2011) (notes on file with authors). 

137. See, e.g., Kindler v. Horn, 542 F.3d 70, 87 (3d Cir. 2008) (alternative holding granting habeas 
relief for ineffective assistance of counsel for counsel’s failure to investigate and present 
mitigating evidence); Bond v. Beard, 539 F.3d 256, 289 (3d Cir. 2008) (affirming finding of 
ineffective assistance of counsel for failing to investigate and present substantial mitigating 
evidence and stating that “[w]e do not question [defense counsel’s] dedication or zeal in 
representing Bond, but here no amount of good intentions makes up for his lack of 
experience and preparation”); Holland v. Horn, 519 F.3d 107, 119-20 (3d Cir. 2008) 
(granting a new sentencing hearing as a result of counsel’s ineffectiveness in failing to 
obtain the appointment of a mental health expert and present available mitigating mental 
health evidence); Commonwealth v. Brooks, 839 A.2d 245, 248-50 (Pa. 2003) (granting a 
new trial for ineffectiveness of counsel in failing to prepare for trial when appointed counsel 

 

244



  

the yale law journal 122:154   2012  

200 

 

period, they serve as additional evidence of a longstanding pattern of 
appointed counsels’ failure to prepare. 

In short, longitudinal qualitative evidence over the last twenty years 
identifies systemic and institutional reasons for the difference in outcomes 
observed in Part II. Compared to public defenders, appointed counsel may be 
impeded by conflicts of interest on the part of both the appointing judges and 
the appointed counsel, extremely limited compensation, incentives created by 
that compensation, and relative isolation. Based on our qualitative interviews, 
we believe that these systemic factors cause appointed counsel generally to 
spend less time with defendants and investigate and prepare cases less 
thoroughly. Moreover, inevitable human errors in judgment are less likely to 
be caught by another member of the defense team because appointed counsel 
are primarily operating individually, in contrast to the Defender Association’s 
more team-based approach. 

iv.  preliminary implications of the performance disparity 
between the public defender and appointed counsel 

While a comprehensive discussion of the implications of our findings of 
disparity must await another day, in this Part we offer preliminary thoughts 
on the constitutional and policy implications of our findings.  

 

 

                                                                                                                                                           

never met with defendant prior to trial and specifically remembered only a single pretrial 
telephone conversation of less than a half hour; and court finding trial counsel per se 
ineffective for failing to meet with a capital client before trial); Commonwealth v. 
O’Donnell, 740 A.2d 198, 214 n.13 (Pa. 1999) (expressing “serious doubts regarding 
counsel’s effectiveness during the penalty phase of Appellant’s trial” when “entire defense 
presentation during the penalty phase took only four pages to transcribe,” and stating that 
“it is difficult to disagree with Appellant that a defense which amasses only four pages of 
transcript simply does not reflect adequate preparation or development of mitigating 
evidence by counsel representing a capital defendant in a penalty phase hearing”); Docket 
Sheet at 19, Commonwealth v. Ramos, No. 51-CR-0100891 (Phila. Ct. Com. Pl. filed Jan. 
11, 1999) (finding ineffective assistance of counsel for failing to investigate and present 
mitigating evidence); Docket Sheet at 8, Commonwealth v. Carson, No. 51-CR-0228371 
(Phila. Ct. Com. Pl. filed Mar. 3, 1994) (ordering penalty-phase relief for ineffective 
assistance of counsel for failing to investigate and present mitigating evidence). 
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A. Constitutional Implications 

1. Sixth Amendment 

The Sixth Amendment theoretically guarantees the effective assistance of 
counsel.138 In Strickland v. Washington,139 the Supreme Court held that in 
order to show a violation of this right, a defendant must show that (1) 
counsel’s performance was deficient—that it fell below an objective standard 
of reasonableness; and (2) there was a reasonable likelihood that the defense 
was prejudiced by the attorney’s deficient performance. Whatever the merits 
of this oft-criticized doctrinal framework,140 our findings suggest that 
Strickland (and its application by the lower courts) permits an enormous and 
troubling chasm between different types of counsel.141 

                                                                 

138. The Sixth Amendment provides that “[i]n all criminal prosecutions, the accused shall enjoy 
the right . . . to have the Assistance of Counsel for his defence.” U.S. CONST. amend. VI. In 
Gideon v. Wainwright, 372 U.S. 335 (1963), the Supreme Court held that this right applies to 
states through the Fourteenth Amendment. 

139. 466 U.S. 668, 687 (1984). In United States v. Cronic, 466 U.S. 648 (1984), the Court held 
that in cases in which “counsel entirely fails to subject the prosecution’s case to meaningful 
adversarial testing,” ineffectiveness will be presumed without a petitioner having to show 
prejudice. Id. at 659. 

140. See, e.g., Stephen B. Bright, Counsel for the Poor: The Death Sentence Not for the Worst Crime 
but for the Worst Lawyer, 103 YALE L.J. 1835, 1858-64 (1994); Richard L. Gabriel, The 
Strickland Standard for Claims of Ineffective Assistance of Counsel: Emasculating the Sixth 
Amendment in the Guise of Due Process, 134 U. PA. L. REV. 1259 (1986); William S. Geimer, A 
Decade of Strickland’s Tin Horn: Doctrinal and Practical Undermining of the Right to Counsel, 4 
WM. & MARY BILL RTS. J. 91, 93 (1995) (“Directly contrary to its rhetoric in Strickland, the 
Court has effectively ensured that Gideon guarantees little more than the presence of a 
person with a law license alongside the accused during trial.” (footnote omitted)); Bruce A. 
Green, Lethal Fiction: The Meaning of “Counsel” in the Sixth Amendment, 78 IOWA L. REV. 433, 
500-07 (1993); Richard Klein, The Constitutionalization of Ineffective Assistance of Counsel, 58 
MD. L. REV. 1433, 1446 (1999) (“[T]he Strickland Court interpreted the requirements of the 
Sixth Amendment’s right to effective assistance of counsel in such an ultimately meaningless 
manner as to require little more than a warm body with a law degree standing next to the 
defendant.” (footnotes omitted)).  

141. Justice Marshall anticipated disparity as a result of Strickland in his dissent: “My objection to 
the performance standard adopted by the Court is that it is so malleable that, in practice, it 
will either have no grip at all or will yield excessive variation in the manner in which the 
Sixth Amendment is interpreted and applied by different courts.” Strickland, 466 U.S. at 707 
(Marshall, J., dissenting). Justice Blackmun made a similar point in his dissent from the 
denial of certiorari in McFarland v. Scott, 512 U.S. 1256 (1994) (Blackmun, J., dissenting 
from denial of certiorari), by providing dramatic examples of executed prisoners who had 
been poorly represented at trial but who were unable to meet the Strickland standard. Id. at 
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At least as a matter of logic, our findings could be used by a petitioner to 
support both prongs of a Strickland challenge. Given the systemic problems 
with the appointed counsel system that we document, the fact that a 
defendant was represented by an appointed lawyer makes it more likely that 
the performance of that lawyer fell below an objective standard of 
reasonableness and was “outside the wide range of professionally competent 
assistance.”142 As we observe above, however, not all appointed counsel 
perform poorly in every case, so while our findings may be relevant to the 
case-by-case determination a reviewing court must make, it is unlikely they 
will be determinative.143 

While Strickland is not ordinarily thought to be designed to reduce 
disparity across defendants, it does contain a seed of relativity. Strickland’s 
definition of deficient performance is based on the performance of reasonable 
counsel—an inquiry that necessarily requires a reviewing court to consider 
the performance of other counsel. In this respect, disparity in outcomes could 
be used to show the deficient performance prong of Strickland. 

Our findings are also relevant to the prejudice inquiry. The difference in 
outcomes we measure provides a stark quantitative measure of the prejudice 
(in terms of additional prison time) that defendants may bear from the effects 
of counsel.144 The difference in expected outcomes that we measure, about two-

                                                                                                                                                           

1259-61. 

142. Strickland, 466 U.S. at 690. 

143. Interestingly, the Pennsylvania Supreme Court recently suggested the possibility that the 
failures of Philadelphia’s counsel system might be considered outside of the Strickland 
framework. In litigation considering the adequacy of the counsel system in Philadelphia, the 
Pennsylvania Supreme Court directed the Court of Common Pleas of Philadelphia County 
to consider “if the issue of whether the Philadelphia capital defense fee schedule is so 
inadequate that it can be presumed that counsel is constitutionally ineffective may indeed be 
properly considered in a general, global sense, or whether such a claim is more properly 
resolved on a case-by-case basis.” Order, Commonwealth v. McGarrell, No. 77 EM 2011 (Pa. 
Sept. 28, 2011). 

144. The dissent in Strickland argued that a defendant represented by an ineffective lawyer 
should not have to prove exactly how he was prejudiced and noted how difficult it would be 
for a reviewing court to assess prejudice on a case-by-case basis:  

First, it is often very difficult to tell whether a defendant convicted after a trial in 
which he was ineffectively represented would have fared better if his lawyer had 
been competent. . . . On the basis of a cold record, it may be impossible for a 
reviewing court confidently to ascertain how the government’s evidence and 
arguments would have stood up against rebuttal and cross-examination by a 
shrewd, well-prepared lawyer. The difficulties of estimating prejudice after the 
fact are exacerbated by the possibility that evidence of injury to the defendant may 

 

247



  

how much difference does the lawyer make? 

203 
 

and-a-half years of prison time, has been found to be constitutionally 
significant. In Glover v. United States,145 the Supreme Court reversed a lower 
court’s application of Strickland that had found that an increase in sentence 
from six to twenty-one months did not violate the Sixth Amendment because it 
did not render the defendant’s trial fundamentally unfair. The Court explained 
that “[a]uthority does not suggest that a minimal amount of additional time in 
prison cannot constitute prejudice. Quite to the contrary, our jurisprudence 
suggests that any amount of actual jail time has Sixth Amendment 
significance.”146 Our results suggest that, in general, being represented by 
appointed counsel has an even larger effect than that found constitutionally 
significant in Glover. 

Our findings that counsel during plea negotiations affects outcomes lend 
support to the Supreme Court’s reasoning in its recent rulings on the right to 
effective assistance during plea negotiations. In two cases last Term, the Court 
held that the Sixth Amendment right to counsel extends to plea negotiations 
and that a subsequent fair trial cannot cure ineffectiveness during the plea 
negotiation phase.  

In Missouri v. Frye,147 defense counsel received a letter offering a ninety-day 
sentence which he (ineffectively) never conveyed to his client, who ultimately 
received a three-year prison sentence. The Court held that while no defendant 
has the right to any particular plea bargain, the general Sixth Amendment right 
to effective assistance of counsel extends to the plea bargaining process.148  

Similarly, in Lafler v. Cooper,149 a habeas petitioner alleged that defense 
counsel advised him to reject an offered plea deal based on a misunderstanding 
of the relevant law. The defendant was then convicted at trial and given a much 
lengthier sentence than he would have received from the deal. The Court 
squarely rejected the State and the Solicitor General’s argument that a fair trial 
renders any counsel ineffectiveness during plea negotiations irrelevant.150 

                                                                                                                                                           

be missing from the record precisely because of the incompetence of defense 
counsel. 

  466 U.S. at 710 (Marshall, J., dissenting).  

145. 531 U.S. 198 (2001). 

146. Id. at 203. 

147. 132 S. Ct. 1399 (2012). 

148. Id. at 1408.  

149. 132 S. Ct. 1376 (2012).  

150. Id. at 1385. Since Lafler, unlike Frye, was heard as an appeal of a petition for habeas corpus, 
the Court necessarily found that the Michigan Supreme Court’s earlier decision was 
contrary to then-existing law. This is because the standard of review under the 
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In both cases, the Court based its decision in part upon the centrality of 
plea negotiations to the criminal process. In Lafler, the Court explained that 
the argument that “[a] fair trial wipes clean any deficient performance by 
defense counsel during plea bargaining . . . ignores the reality that criminal 
justice today is for the most part a system of pleas, not a system of trials.”151 
Similarly, in Frye, the Court noted that “[t]o a large extent horse trading 
[between prosecutor and defense counsel] determines who goes to jail and 
for how long. That is what plea bargaining is. It is not some adjunct to the 
criminal justice system; it is the criminal justice system.”152 The Court 
concluded by observing, “In today’s criminal justice system, therefore, the 
negotiation of a plea bargain, rather than the unfolding of a trial, is almost 
always the critical point for a defendant.”153  

Our quantitative and qualitative findings are consistent with those 
observations. One of the key causes of the net disparity in outcomes between 
the defendants represented by the public defenders and appointed counsel 
appears to be the selection of cases for trial. Defendants represented by 
appointed counsel are substantially more likely to go to trial, and thus more 
likely to lose the potential advantage to be gained from a plea bargain.154  

Similarly, one of the issues that emerged during the qualitative interviews 
was the risk of “defense lawyer syndrome” among appointed counsel in which 
the defense lawyer believes that the defense case for acquittal is stronger than it 
really is. Defense counsel can persuade both himself and the client that the case 
is winnable at trial, and such a mindset may lead defense counsel to be less 
willing to try to convince the client to accept a plea deal. The more 
collaborative, team-based approach used by the public defenders might lessen 
the risks arising from relative isolation in defense practice.155  

                                                                                                                                                           

Antiterrorism and Effective Death Penalty Act of 1996 precludes granting habeas relief to 
any petitioner on any new theory of constitutional law. 28 U.S.C. § 2254(e) (2006).  

151. Lafler, 132 S. Ct. at 1381; see also id., at 1387 (“The favorable sentence that eluded the 
defendant in the criminal proceeding appears to be the sentence he or others in his position 
would have received in the ordinary course, absent the failings of counsel.” (citing 
Stephanos Bibas, Regulating the Plea-Bargaining Market: From Caveat Emptor to Consumer 
Protection, 99 CALIF. L. REV. 1117, 1138 (2011) (“The expected post-trial sentence is imposed 
in only a few percent of cases. It is like the sticker price for cars: only an ignorant, ill-advised 
consumer would view full price as the norm and anything less a bargain.”))). 

152. Frye, 132 S. Ct. at 1407 (quoting Robert E. Scott & William J. Stuntz, Plea Bargaining as 
Contract, 101 YALE L.J. 1909, 1912 (1992)).  

153. Id.  

154. See supra Subsection II.C.2. 

155. See Freudenthal, supra note 21, at 61 (noting the advantages to collaboration at the Defender 
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Our interviews suggested that public defenders are thought to be more 
effective at persuading defendants to accept plea deals, at least in part because 
they spend more time meeting and developing a trusting relationship with 
their clients. Interviewees noted that the pay structure of appointed counsel 
both discouraged the frequent client visits that prove helpful in persuading 
defendants to accept pleas and made taking cases to trial more lucrative. 

 All of these findings suggest that, as the Supreme Court noted, the 
negotiation of a plea bargain is central to the defense function and that any 
efforts to improve the efficacy of defense services to the indigent must take 
account of the centrality of the plea bargaining process. 

Considerable uncertainty remains as to how Strickland’s framework might 
be applied in these circumstances. Consider an apparently recurring pattern in 
Philadelphia: poorly prepared appointed counsel fails to persuade a client to 
explore a beneficial plea.156 Our qualitative interviews suggested that this 
behavior is likely influenced by the payment structure and the lawyers’ 
comparative isolation. Should it matter for the purposes of the Sixth 
Amendment if the attorney’s failure to persuade the client to accept a favorable 
plea was a function of his failure to meet with the client, his financial interest in 
seeing the case go to trial, or his erroneous but genuine belief that the case was 
winnable at trial? From the perspective of the unnecessarily imprisoned 
defendant, of course, it makes little difference. 

Unfortunately, our findings also suggest that any factfinding aimed at 
resolving claims of ineffectiveness during plea negotiations may also be quite 
difficult. Conventional ineffectiveness claims usually focus on what did or did 
not occur in the courtroom, where proceedings are almost always 
transcribed.157 Ineffectiveness on account of actions or inactions during plea 
negotiations will be harder to prove, in part because the process is far less 
formal during this phase.158 And to return to our recurring pattern, let us 

                                                                                                                                                           

Association). 

156. Other commentators have noted a tendency in other jurisdictions for underresourced 
defense counsel to plead too many cases—a phenomenon deemed “meet ‘em, greet ‘em and 
plead ‘em.” Deborah L. Rhode, Access to Justice, 69 FORDHAM L. REV. 1785, 1793 (2001) 
(noting that some criminal defense lawyers dispose of felony cases in under two hours with 
no investigation).  

157. While counsel’s pretrial preparation is sometimes litigated, it is usually directly related to 
actions or inactions that occurred during trial. 

158. In Martinez v. Ryan, 132 S. Ct. 1309 (2012), the Court held that in cases where an ineffective 
assistance of trial counsel claim can be raised for the first time only on collateral review, a 
claim of ineffective assistance of postconviction counsel “may establish cause for a prisoner’s 
procedural default of a claim of ineffective assistance at trial.” Id. at 1315. This holding will 
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suppose that counsel fails to persuade or advise a client to accept an 
advantageous plea bargain because of the combination of financial interest, lack 
of time to meet with the client, and erroneous but genuine belief that the case 
was winnable at trial. While our results suggest that these factors are important 
in the aggregate, meeting Strickland’s standards (at least as they are currently 
enforced) by proving the effect of any of those factors in an individual case 
would be very difficult. 

2. Eighth Amendment 

The Eighth Amendment, unlike the Sixth Amendment, has been 
interpreted to prohibit arbitrariness in the criminal process.159 Perhaps the 
most disturbing aspect of our analysis is the fact that we identify a factor—
whether or not a defendant is initially assigned to the public defender—that 
has an important impact on case outcomes but that is completely unrelated to 
the culpability or conduct of the defendant. The fact that a defendant’s time in 
prison may dramatically change as a function of the ordering in which cases are 
entered into a log book raises troubling questions about the fairness and 
arbitrariness of the current system for assigning representation in Philadelphia. 

However, the courts have been reluctant to consider statistical claims of this 
kind in this context. In McCleskey v. Kemp,160 the Supreme Court rejected 
petitioner’s Eighth and Fourteenth Amendment claims that were primarily based 
on statistical evidence of race-of-victim sentencing discrimination in the 
application of the death penalty. The Court stated that “[a]pparent disparities in 

                                                                                                                                                           

somewhat expand the circumstances under which a federal habeas petitioner can bring a 
claim that trial counsel was ineffective. Prior to Martinez, a prisoner’s potentially 
meritorious claim of trial counsel ineffectiveness could be procedurally defaulted because his 
state postconviction counsel failed to bring it properly. Since the default constituted an 
independent and adequate state procedural bar, the prisoner would have no remedy for 
having been represented ineffectively at trial. 

159. For example, in Furman v. Georgia, 408 U.S. 238 (1972) (per curiam), the Supreme Court 
held that the way the death penalty was imposed constituted cruel and unusual punishment 
in violation of the Eight Amendment. The concurring opinions in the case emphasized that 
the arbitrariness of the use of a death penalty was a key concern. See, e.g., id. at 295 
(Brennan, J., concurring) (“The probability of arbitrariness [in the use of capital 
punishment] is sufficiently substantial that it can be relied upon, in combination with other 
principles, in reaching a judgment on the constitutionality of this punishment.”). Much 
subsequent capital punishment jurisprudence was predicated on the goal of reducing the 
risk of arbitrariness identified in Furman. 

160. 481 U.S. 279 (1987). 
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sentencing are an inevitable part of our criminal justice system”161 and noted that 
“[s]tatistics at most may show only a likelihood that a particular factor entered 
into some decisions.”162 The Court also held that “[t]he Constitution does not 
require that a State eliminate any demonstrable disparity that correlates with a 
potentially irrelevant factor in order to operate a criminal justice system that 
includes capital punishment.”163 While McCleskey has also been criticized by 
many,164 including its author,165 it would be a significant obstacle in litigating 
Eighth or Fourteenth Amendment claims based on our findings.  

3. Prospective Remedies  

While McCleskey’s skepticism about the relevance of statistical evidence to 
case-by-case retroactive litigation may serve as an obstacle to retroactive 
litigation, it does not necessarily apply to litigation seeking prospective 
remedies. A claimant might use our findings or those of a similar study to 
bring a structural suit seeking to improve the system of providing indigent 
defense counsel. Indeed, some such suits have occurred.166  

However, as this discussion illustrates, the constitutional significance of 
the gap in outcomes we identify remains unclear. We show that defense 
counsel matters and that one group of attorneys consistently provides better 
outcomes, but that showing is likely insufficient to convince the courts to 
intervene, at least under Strickland as it is currently interpreted. 

                                                                 

161. Id. at 312. 

162. Id. at 308. 

163. Id. at 319. 

164. See, e.g., SAMUEL R. GROSS & ROBERT MAURO, DEATH AND DISCRIMINATION: RACIAL 

DISPARITIES IN CAPITAL SENTENCING 159-211 (1989); Anthony G. Amsterdam, Opening 
Remarks: Race and the Death Penalty Before and After McCleskey, 39 COLUM. HUM. RTS. L. 
REV. 34 (2007); Stephen B. Bright, Discrimination, Death and Denial: The Tolerance of Racial 
Discrimination in Infliction of the Death Penalty, 35 SANTA CLARA L. REV 433, 473-80 (1995); 
Randall L. Kennedy, McCleskey v. Kemp: Race, Capital Punishment, and the Supreme Court, 
101 HARV. L. REV. 1388, 1413-18 (1988). 

165. JOHN C. JEFFRIES JR., JUSTICE LEWIS F. POWELL, JR. 451 (2001) (recounting that Justice 
Powell named McCleskey as a case in which he would change his vote if given the 
opportunity).  

166. See, e.g., State v. Peart, 621 So. 2d 780 (La. 1993); Hurrell-Harring v. State, 930 N.E.2d 217 
(N.Y. 2010). The Missouri Public Defender Commission’s practice of refusing to take cases 
once it has determined that the public defender system is at capacity is currently being 
reviewed in the Missouri Supreme Court. See State ex rel Mo. Pub. Defender Comm’n v. 
Waters, No. SC91150 (Mo. 2012) (en banc), http://www.courts.mo.gov/file.jsp?id=55767.  
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B. Method of Providing Counsel to Indigent Defendants 

Relatedly, our findings bear on the question of the best way to provide 
indigent defense. While our results might seem to imply that public 
defenders are superior to appointed counsel, it is important to recognize that 
public defender representation is confounded with a number of additional 
factors, such as differences in attorney compensation, which may themselves 
independently affect the quality of counsel and therefore the disparity in 
outcomes. We cannot completely disentangle the effects of public defenders 
versus appointed counsel from the other differences in characteristics across 
these two types of attorneys. 

For example, two factors that interviewees cited as important differences 
between public defenders and appointed counsel in Philadelphia were the use 
of integrated teams by the public defender and the larger amount of case 
preparation by public defenders, which is in part related to their financial 
incentives. In theory, one could organize an indigent defense system that 
relies solely on private appointed attorneys but that requires coordinated 
teams in more serious cases and offers incentives for careful case preparation. 
This structural change might allow appointed counsel to achieve results 
comparable to those of public defenders. Similarly, the appointed versus 
public defender distinction itself is not necessarily relevant for the purpose of 
providing access to dedicated funds for investigators, psychologists, and 
other case support personnel. An indigent defense system could allocate such 
funds and place them beyond the discretion of the judge regardless of which 
“type” of attorney is active in the case. 

Even with some of these structural changes, some factors that appear to 
contribute to disparity in case outcomes are likely to be directly affected by 
the choice to organize indigent defense through a public defender’s office. 
For example, the relative isolation experienced by appointed counsel noted by 
interviewees seems less likely to occur in public defender offices, where 
opportunities to share information with colleagues and engage in collective 
training activities are likely to be greater. Thus, it seems likely that even with 
changes in funding mechanisms, the choice of whether to organize an 
indigent defense system using appointed counsel as opposed to public 
defenders will continue to impact the defense counsel function. 

C. Improving the Process of Defense 

Even completely apart from abstract concerns about justice, the rule of 
law, and the Constitution, the level of disparity in our findings shows a 
system in which the outcomes are highly dependent upon the individual 
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lawyer. Any such system is highly sensitive to inevitable human error.167  

Other professions and industries—from engineering to aviation, 
medicine, and car manufacturing—appear to be far ahead of the legal 
profession in trying to design systems that do not depend upon the 
characteristics of the individual professional to reach a reliable outcome.168 
The legal profession’s heroizing of the fiercely independent solo practitioner 
may exacerbate this danger and serve as an obstacle to a more systems-based 
approach.169 The Defender Association, perhaps inadvertently, has adopted 
some of the risk reduction methods employed in these other fields: 
standardized preparation and a team approach to accomplishing the task and 
minimizing the effect of an individual human error.170  

Other professions have adopted quality assurance methods in an effort to 
minimize error and increase efficiency rather than to advance any 
commitment to justice or the rule of law. Ironically, the legal profession’s 
lofty commitments to these abstractions may have obscured its concrete 
failures to implement more reliable practices—practices that would help 

                                                                 

167. Authors have made similar arguments in the context of another complex system for 
delivering services: healthcare. See, e.g., ERROR REDUCTION IN HEALTH CARE: A SYSTEMS 

APPROACH TO IMPROVING PATIENT SAFETY (Patrice L. Spath ed., 2000) (urging a focus on 
systems rather than individual actors to reduce errors); INST. OF MED., TO ERR IS HUMAN: 

BUILDING A SAFER HEALTH SYSTEM 49 (Linda T. Kohn, Janet M. Corrigan & Molla S. 
Donaldson eds., 2000) (same); Donald M. Berwick, Sounding Board: Continuous 
Improvement as an Ideal in Health Care, 320 NEW ENG. J. MED. 53 (1989) (calling for the 
application of industrial techniques of quality improvement to healthcare); Lucian L. Leape, 
Error in Medicine, 272 JAMA 1851, 1854 (1994); cf. CHARLES PERROW, NORMAL ACCIDENTS: 

LIVING WITH HIGH-RISK TECHNOLOGIES (1984) (noting the inevitability of human error in 
complex systems). 

168. See, e.g., ATUL GAWANDE, THE CHECKLIST MANIFESTO: HOW TO GET THINGS RIGHT (2009) 
(calling for the use of checklists to minimize human error in medicine and chronicling other 
attempts to do the same); James M. Doyle, Learning from Error in American Criminal Justice, 
100 J. CRIM. L. & CRIMINOLOGY 109 (2010) (calling for criminal law to view wrongful 
convictions as organizational accidents and to create, like the fields of medicine and aviation, 
a culture of safety). One partial explanation for the disparity is the Defender Association’s 
practice of assigning two lawyers to a case, which has the effect of reducing the 
consequences of an individual’s inevitable error.  

169. Atticus Finch, the heroic sole practitioner of Harper Lee’s To Kill A Mockingbird, is so 
revered by lawyers that the American Bar Association created its own category for him in its 
contest of most influential fictional attorneys. Farewell, Atticus, A.B.A. J. (Aug. 1, 2010, 
4:50AM), http://www.abajournal.com/magazine/article/farewell_atticus.  

170. It is telling that one of appointed counsel’s criticisms of the public defender is that they are 
too reluctant to take cases to trial. Interview with Anonymous #10 (July 21, 2011) (notes on 
file with authors). From a risk management perspective, trials are often unpredictable and 
risky.  
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achieve the more abstract goals. Despite lawyers’ belief that they are 
achieving justice and not making widgets, breaking down the pursuit of 
justice into concrete steps would be useful. In this respect, the legal 
profession may have much to learn from efforts in other fields to develop 
reliable processes.  

For example, Strickland focuses on the “ineffectiveness” of a particular 
individual lawyer—blaming an individual for an error. In contrast, the 
Institute of Medicine has long urged that in order to reduce medical errors, 
“[t]he focus must shift from blaming individuals for past errors to a focus on 
preventing future errors by designing safety into the system.”171  

The comprehensive development of such a system is beyond the scope of 
this Essay, but we offer a few preliminary, admittedly speculative thoughts. 
Our objective is a criminal justice system in which the outcomes are reliable 
and robust to individual human error. In such a system, the traditional heroic 
individual lawyer necessarily plays a smaller role.  

A concrete first step might be the further development and use of detailed 
guidelines and checklists.172 In capital cases, the Supreme Court has cited the 
American Bar Association’s Guidelines for the Appointment and Performance 
of Counsel in Death Penalty Cases as evidence bearing on whether counsel 
met the deficient performance prong of Strickland.173 However, such 
guidelines are rarely used outside capital cases, and the more general ABA 
Guidelines for the “Defense Function” were last updated more than twenty 
years ago, in 1991.174 Guidelines and checklists have played a role in reducing 
error in medicine, a context which has similar traditions of professional 

                                                                 

171. INST. OF MED., supra note 167, at 5. 

172. See Martin C. Calhoun, How To Thread the Needle: Toward a Checklist-Based Standard for 
Evaluating Ineffective Assistance of Counsel Claims, 77 GEO. L. J. 413, 437-42 (1988) (outlining a 
proposal to create a hybrid categorical/judgmental standard for ineffectiveness that 
incorporated limited concrete requirements for action by defense counsel that would shift 
the burden to government). 

173. E.g., Rompilla v. Beard, 545 U.S. 374, 387 n.7 (2005); Wiggins v. Smith, 539 U.S. 510, 524 
(2003).  

174. See ABA STANDARDS FOR CRIMINAL JUSTICE PROSECUTION FUNCTION AND DEFENSE 

FUNCTION, at xi-xiv (3d ed. 1993) (noting that the most recent revision to the Guidelines for 
the Defense Function occurred in 1991, and that the Third Edition includes subsequent 
revisions to and commentary on the Guidelines for the Prosecution Function). The 
utilization of guidelines by defense counsel might create a safe harbor or a rebuttable 
presumption against ineffectiveness.  
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autonomy.175 

Second, increasing discovery in criminal cases is likely to make outcomes 
less dependent upon the individual defense lawyer. Currently, in almost 
every jurisdiction, discovery in criminal cases is far less extensive than 
discovery in civil cases.176 The first time the defense sees most of the 
government’s witnesses is often at trial. Similarly, in many jurisdictions 
witness statements are not required to be provided to the defense until after 
the witness has testified on direct examination. These practices put a 
premium on trial skills and cross-examination on the fly. This greatly 
increases the importance of the individual lawyer to the outcome of the 
process. Pretrial depositions of witnesses and more extensive discovery might 
result in fewer surprises and result in a more reliable process. These reforms 
might also reduce the risk of “defense lawyer syndrome”—the overvaluing of 
a case—and lead to more plea agreements. 

Third, increasing the use of nonlawyer legal professionals might permit 
the more team-based approach to the defense function that is likely to reduce 
the sensitivity of the system to individual human errors. Many of the discrete 
tasks necessary for a reliable defense (investigation, witness and client 
interviews) do not require a law degree. More radically, it is not clear why a 
criminal defense lawyer necessarily needs mandatory training in torts, 
property, and the required curriculum of an ABA-accredited three-year law 
school.177 Rethinking these requirements might permit a shift away from 
reliance on fewer lawyers with expensive three-year generalist training 
toward larger teams of specialists. 

These suggestions are preliminary, and we recognize that creating a more 
reliable criminal justice system that is robust to human error is more easily 

                                                                 

175. See, e.g., GAWANDE, supra note 168. Indeed, some state bar associations are moving in this 
direction. See, e.g., Performance Guidelines for Criminal Defense Representation, WASH. ST. BAR 

ASS’N (June 3, 2011), http://www.wsba.org/Legal-Community/Committees-Boards-and-Other 
-Groups/~/media/Files/Legal%20Community/Committees_Boards_Panels/Council%20on 
%20Public%20Defense/Performance%20Guidelines%20for%20Criminal%20Defense 
%20Representation%20060311.ashx. 

176. See Mary Prosser, Reforming Criminal Discovery: Why Old Objections Must Yield to New 
Realities, 2006 WIS. L. REV. 541, 581; cf. John H. Langbein, The Disappearance of the Civil 
Trial in the United States, 122 YALE L.J. (forthcoming 2012), http://ssrn.com/abstract 
=2123386 (arguing that the expansion of discovery made civil trials less necessary).  

177. See Neil Rickman & James M. Anderson, Innovations in the Provision of Legal Services in the 
United States, KAUFMAN-RAND INST. FOR ENTREPRENEURSHIP AND PUB. POL’Y 29-34 (2011), 
http://www.rand.org/content/dam/rand/pubs/occasional_papers/2011/RAND_OP354.pdf 
(discussing disadvantages of the restrictions on the practice of law in the United States). 
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urged than accomplished. But our findings suggest that a thorough 
rethinking and reengineering of the process of providing defense is overdue. 
There is surely room for improvement. 

conclusion 

Consider the following thought experiment. Suppose the 2,459 defendants 
in our sample represented by appointed counsel had been represented instead 
by Defender Association counsel. Based on the results in Table 2, we would 
expect 270 defendants who were convicted of murder to have been acquitted of 
this charge with Defender Association representation. Three hundred ninety-
six individuals who received life sentences without the possibility of parole 
would have been received shorter sentences with an expectation of eventual 
release. In the aggregate, we would expect the time served by the 2,459 
defendants for the crimes observed in our data to decrease by 6,400 years.178  

Prison costs for these crimes would also be affected. Recent estimates place 
the cost of incarcerating a prisoner for one year in Pennsylvania at roughly 
$32,000,179 so a decrease of 6,400 years would reduce prison costs for these 
crimes by over $200 million. 

In short, we find that the defense lawyer (and the system for providing him 
or her) makes a vast difference in the outcome of murder cases in Philadelphia.180 

                                                                 

178. Such calculations require us to assume that the size of the public defender pool does not 
have a direct effect on outcomes. This assumption might be violated under some models of 
court behavior. For example, if judges or prosecutors wish to ensure that the overall average 
sentence across murder defendants remains at some fixed number of years, increasing the 
number of people represented by Defender Association attorneys would lead to changes in 
the sentences received by Defender Association clients. 

179. See Jack Wagner, Fiscal and Structural Reform—Solutions to Pennsylvania’s Growing Inmate 
Population, AUDITOR GENERAL’S SPECIAL REPORT 3 (Jan. 2011), http://www.auditorgen.state 
.pa.us/Reports/performance/special/specorrections012611.pdf. However, it is unclear 
whether Defender Association representation reduces or increases overall prison costs, 
because incarceration may itself affect future crime (and future incarceration) through 
deterrence or incapacitation. 

180. A priori, we might have expected defense counsel to make the least difference in murder 
cases because the state expends the most resources and has the highest stakes in a reliable 
outcome. As a result of local institutional history, there may be reasons to think that the gap 
in outcomes between defendants represented by public defenders and appointed counsel 
may be smaller in other cities where appointed counsel have more resources or are better 
funded. Though it is ultimately an empirical question, there is no reason to think that the 
criminal justice system in Philadelphia is any more sensitive to counsel than other 
jurisdictions. 
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Our qualitative interviews suggest that the causes of this disparity are incentive 
structures created by the appointment system and a resulting failure of appointed 
counsel to prepare cases as thoroughly as the public defender. 

Perhaps the stark difference in outcomes attributable to counsel should 
come as no surprise. Effective counsel is a prerequisite to the assertion of nearly 
every other right in the criminal justice system. As the Supreme Court 
observed, “[I]t is through counsel that all other rights of the accused are 
protected: ‘Of all the rights that an accused person has, the right to be 
represented by counsel is by far the most pervasive, for it affects his ability to 
assert any other rights he may have.’”181 Representation by counsel is the right 
to all (or most, anyway) other rights.182 

As such, legislatures (or here, local government, including the courts), can 
effectively undermine court-mandated procedural rights by failing to provide 
resources to enforce them. In this way, as the late William J. Stuntz has noted, the 
legislature can profoundly shape the actual practice of constitutional criminal 
procedure despite its nominally being the province of the courts.183 Our findings can 
be understood as a rough measure of the results of this strategy in one jurisdiction.  

We often claim, in the words of John Adams, to be “a government of laws, 
not of men.”184 To further this end, Gideon extended the right of counsel so that 
“every defendant stands equal before the law.”185 Ideally, the vagaries of 
counsel should make no difference in the outcome of a proceeding in our 
justice system. Our findings suggest how far from this goal we are. 

In the short run, relying more on public defenders and less on appointed 

                                                                 

181. Penson v. Ohio, 488 U.S. 75, 84 (1988) (quoting Walter V. Schaefer, Federalism and State 
Criminal Procedure, 70 HARV. L. REV. 1, 8 (1956)); see also Cuyler v. Sullivan, 446 U.S. 335, 
343 (1980) (“Unless a defendant charged with a serious offense has counsel able to invoke 
the procedural and substantive safeguards that distinguish our system of justice, a serious 
risk of injustice infects the trial itself.”). 

182. To provide a concrete example of this: the Supreme Court has provided the capital 
defendant the theoretical right to “life qualify” the jury to ensure that every juror is able to 
consider and give effect to mitigating evidence in the penalty phase of a capital trial. Morgan 
v. Illinois, 504 U.S. 719 (1992). Yet one interviewee noted that in Philadelphia many 
appointed counsel did not regularly do so. Interview with Anonymous #4 (July 21, 2011) 
(notes on file with authors).  

183. William J. Stuntz, The Uneasy Relationship Between Criminal Procedure and Criminal Justice, 
107 YALE L.J. 1, 12 (1997). 

184. John Adams, Novanglus Letter No. 7 (1775), reprinted in THE POLITICAL WRITINGS OF JOHN 

ADAMS: REPRESENTATIVE SELECTIONS 38, 44 (George A. Peek, Jr. ed., 2003); see MASS. 
CONST., art. XXX (1780). 

185. Gideon v. Wainwright, 372 U.S. 335, 344 (1963). 
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counsel may be a sensible way of increasing the reliability of the criminal 
justice system. But in the long run, our goal should be a criminal justice system 
that is robust to inevitable human error. This may require more fundamental, 
systematic change. 
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appendix 

Appendix Table 1. 

predictors of eventual defender association representation at 
formal arraignment 

 

explanatory variable coefficient estimate 

Male -0.018

 (0.032)

Black -0.014

 (0.017)

Age 0.002*

 (0.001)

Number of charges in current case 0.007

 (0.004)

Current case includes weapons charge -0.086**

 (0.023)

Current case includes conspiracy charge -0.154**

 (0.018)

Number of defendants in current case -0.009

 (0.008)

Number of prior criminal charges for defendant -0.001

 (0.001)

Defendant had prior assault charge 0.060*

 (0.028)

Defendant had prior aggravated assault charge -0.023

 (0.024)

Defendant had prior weapons charge -0.058**

 (0.020)

Defendant had prior drug charge -0.006

 (0.017)

Defendant had prior robbery charge 0.027

 (0.027)

Defendant had prior theft charge 0.031

 (0.022)

Defendant had prior burglary charge 0.043

 (0.026)

Note: Appendix Table 1 reports marginal effect coefficient estimates from a probit 
regression where the outcome variable is a 0-1 indicator for a defendant who was 
ultimately represented by a Defender Association attorney (mean=0.221) and the 
explanatory variables are defendant demographics, prior criminal history, and current 
case characteristics. The regression also includes year-fixed effects as additional 
unreported controls. The sample size is 3,157. 
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Appendix Figure 1. 

case processing in philadelphia courts 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

*Occasionally the homicide unit of the Defender Association is assigned cases outside of 
this process, such as new trials or penalty phases remanded after successful appeals. 
When such an outside case is assigned, the next normally scheduled defendant who 
would go to the Defender Association based on the one-in-five assignment is 
sometimes skipped and assigned to appointed counsel. 
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Appendix Figure 2. 

distribution of expected time served based on sentencing outcome by 
type of representation 
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County governments typically provide legal defense services for the indigent through

one of two methods: public defenders and assigned counsel. I measure differences in

defendant outcomes between these two types of counsel, finding that assigned counsel

generate significantly less favorable outcomes for defendants than public defenders.

Since assigned counsel work involves attorneys selecting into it, outside labor market

options could affect attorney selection decisions. With that in mind, I analyze how

attorneys of different quality levels respond to exogenous changes in their respective

outside options, finding a significant impact on the performance of assigned counsel

relative to public defenders. (JEL: K14, J22)

1. Introduction

Ever since the Supreme Court’s 1963 ruling in Gideon v. Wainwright

required state and local governments to provide defense counsel for defen-

dants who could not afford it, the question of how to provide these services

has been important as a practical policy matter. In fact, in order to com-

ply with this requirement, counties in the United States spend in excess

of $1.5 billion on more than four million indigent defendants each year
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(Farole and Langton, 2010).1 While the systems of providing defense coun-

sel for the indigent vary widely between states and even between counties

within a state, the attorneys handling these cases can generally fall into

two categories: public defenders and assigned counsel. Public defenders

are typically salaried workers whose full-time job is representing the indi-

gent. Assigned counsel are typically private attorneys who, subject to stan-

dards set within their county, can select onto a panel of attorneys available

to represent indigent defendants. Unlike public defenders, assigned coun-

sel are usually paid on a case-by-case basis, and handling indigent matters

is not their full-time occupation. Since assigned counsel make some trade-

off between indigent defense work and working in the outside labor mar-

ket, they are potentially more heavily influenced than public defenders by

changes in the attorney labor market. This paper focuses first on measuring

differences in outcomes between public defenders and assigned counsel and

then analyzes the mechanism through which outside labor market options

affect the relative quality of these two groups.

To assess the differences in outcomes between public defenders and

assigned counsel, I use data on felony prosecutions in large counties to

estimate the baseline differences in case outcomes that exist between these

groups. The second major piece of the analysis—testing the extent to which

exogenous changes in labor market conditions affect the outcome gaps—

involves assuming one point in the attorney wage distribution represents

the outside option of a low quality type of attorney and a second point

in the attorney wage distribution represents the outside option of a high

quality type. Using a multi-county data set and data on the composition of

an assigned counsel panel from a single county (Franklin County, OH), I

test whether changes in these outside options affect (i) the outcome gaps

between the two types of court-appointed attorneys and (ii) the composi-

tion of the assigned counsel panel itself. I show that in state courts, assigned

counsel generate significantly less favorable defendant outcomes than pub-

lic defenders. These differences are sensitive to variation in outside options

in a way that is consistent with attorneys of varying quality levels respond-

ing to these changing incentives. These findings indicate that local labor

1. For the sake of comparison, this is larger than the combined 2010 budget
requests from the Federal Trade Commission (2010) ($287 million) and the U.S. Securi-
ties and Exchange Commission (2009) ($1.026 billion).
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market conditions are relevant considerations for those making policies

related to assigned counsel systems.

The rest of the paper is organized as follows: in Section 2, I provide back-

ground relevant to the analysis, explaining the institutional details related to

the public defender and assigned counsel systems and framing the literature

into which this analysis fits. In Section 3, I describe the data. In Section 4,

I discuss identification and the general empirical strategy of the analysis.

The models and results are presented in Section 5. Section 6 concludes.

2. Background

2.1. Institutional Details of Indigent Defense Systems

In the United States, defendants who can show that they cannot afford

a private attorney are provided one by the government. In many cases, this

attorney comes from the state or county public defender office.2 These attor-

neys exclusively handle indigent matters, and they are typically paid a salary

rather than at an hourly rate. When a public defender is not used, some

form of assigned counsel is employed. Assigned counsel are private attor-

neys who choose to supplement their other work by representing indigent

defendants. There is almost always some minimum level of experience and

qualification that attorneys must possess in order to serve as an assigned

counsel, and that minimum level usually increases with the severity of the

offense. This minimum level generally varies by county. Assigned counsel

are generally paid by the local government on a case-by-case basis after their

services are rendered.3 The methods of compensation for assigned counsel

differ by jurisdiction,4 as do the actual rates paid to these attorneys. For

2. This includes some organizations, like the Legal Aid Society in New York
City, that contract with the local government to provide indigent defense services, since
lawyers for these organizations are full-time employees.

3. A third type of defense counsel for the indigent is attorneys doing pro bono
work (private attorneys doing this type of defense work free of charge). While I could
not obtain precise figures on the extent to which felony indigent matters are handled pro
bono (from the American Bar Association or elsewhere), conversations with people who
handle these cases lead me to believe it is a small proportion of cases, and thus I ignore it.

4. These methods fall into a number of categories: reasonable compensation
(county or local judge determines rate at which assigned counsel are paid), statewide
hourly rate (either set by state statute, administrative rule, or court rule), flat fee (either
per case or under some contractual arrangement), annual contract, rates recommended
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instance, in 2002, New Jersey paid $25/h out-of-court and $30/h in-court

while Indiana paid $60/h for both in-court and out-of-court (The Spangen-

berg Group, 2003).5

This analysis focuses on counties that use both public defenders and

assigned counsel to represent indigent defendants, and so the institutional

details surrounding the mechanism by which cases are assigned between

these groups is important, particularly as it relates to measuring differences

in outcomes between these groups. These details inform the plausibility

of assuming random assignment between the two groups as well as any

caveats to the results. While these assignment mechanisms certainly dif-

fer between counties in some respects, a county’s mechanism for assign-

ing cases between these two groups has several important features: how the

set of attorneys eligible for assigned counsel work is determined, rules for

when assigned counsel are to be used, the rules by which that assignment

decision is made, and the entity that actually assigns counsel to a defen-

dant. The set of eligible attorneys is most often determined by way of an

application and approval process, where individual attorneys submit appli-

cations to be eligible for this work and, once approved by the appropriate

committee, are made eligible for specific types of cases based on their expe-

rience. Examples of such procedures are in Dade County, FL (where the Pri-

vate Court Appointed Counsel Screening Committee reviews applications)6

and Hamilton County, OH (where the Hamilton County Public Defender

Commission reviews applications).7 The rules for when this set of available

assigned counsel are used differ by jurisdiction, but in the counties con-

sidered here, it typically involves conflicts of interest cases and instances

where public defender workloads are high. An example is spelled out in the

by a non-binding commission on indigent defense, or some combination of these (The
Spangenberg Group, 1999).

5. For the sake of comparison with outside labor market options, The consumer
price index (CPI)-adjusted out-of-court hourly rate for assigned counsel in the subsample
for which I have data on those rates varies between 13.4 and 39.4. The average tenth-
percentile hourly wage for all attorney work is 23.8 in the subset of data I primarily use,
and the average median hourly wage is 43.4 in that same subset.

6. The role of this committee is made clear in materials from the Eleventh
Judicial Circuit of Florida’s website: http://www.jud11.flcourts.org/docs/APPLICATION
%20FOR%20SCREENING%20COMMITTEE%20fin.pdf.

7. The attorney registration form can be found on the webpage for Hamilton
County Public Defender: http://www.hamiltoncountypd.org/uploads/Registration%20
form%20Rev.%208-30-12.pdf.
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procedures in Pima County, AZ, which calls for the use of assigned coun-

sel where conflicts exist, workload limits have been reached, or the accused

has an open case with the assigned counsel (Pima County Office of Court

Appointed Counsel, 2005). When the conflict of interest centers on the fact

that there are multiple defendants facing related charges, this means the first

case filed will typically be handled by the public defender, with subsequent

cases going to assigned counsel (unless there is an additional conflict). The

actual assignment rules typically involve a rotation among the attorneys eli-

gible for a particular class of case, such as described in the King County,

Washington Assigned Counsel Plan, where “cases will be assigned accord-

ing to a rotation procedure, in order to maintain an equitable and consis-

tent basis of case assignment” (King County Office of the Public Defender

Assigned Counsel Panel, 2008). This often involves either an attorney being

assigned directly from a list to a particular case (as in King County) or an

attorney being assigned a particular calendar day and handling the cases that

originate on that day, as is done in San Francisco (San Francisco Superior

Court, 2010). The assignment itself is done either by judges themselves,

as can be done in Harris County, TX (Harris County District Courts Trying

Criminal Cases, 2011), or by a separate entity within the court system (such

as the Lawyer Referral and Information Service Conflicts Panel in San Fran-

cisco, CA, or the Office of the Public Defender’s Adult Case Coordinator

in King County, Washington). Virginia Code § 19.2-159 summarizes these

relatively common institutional features:

Except in jurisdictions having a public defender, or unless (i) the public defender is
unable to represent the defendant by reason of conflict of interest or (ii) the court
finds that appointment of other counsel is necessary to attain the ends of justice,
counsel appointed by the court for representation of the accused shall be selected
by a fair system of rotation among members of the bar practicing before the court
whose names are on the list maintained by the Indigent Defense Commission.

I revisit the implications of these assignment mechanisms, specifically

how they relate to comparing public defender case outcomes with assigned

counsel case outcomes, in Section 4.1.

While public defender offices may not operate in the exact same way in

every county, they tend to have a more standardized structure than assigned

counsel programs. The key feature that allows me to group public defenders
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together is the fact that there is no selection decision in a given period (since

defending the indigent is a public defender’s full-time job, I am implicitly

assuming that if a person were a public defender yesterday, that person is

a public defender today).8 This leaves public defenders less susceptible to

selection decisions based on changing labor market conditions. With that

in mind, I consider changes in the outside options of attorneys in the con-

text of how they affect attorneys’ decisions to select into assigned counsel

work (the value of which stays fixed as outside options change) and the

case outcomes of assigned counsel. Their effects on assigned counsel deci-

sions determine their overall effect on the gap between public defenders and

assigned counsel.

2.2. Literature Review

In general terms, this work is certainly related to the literature on the

labor supply choices of workers. Worker responses to variation in implied

wage rates has been analyzed in a number of settings, from stadium vend-

ing (Oettinger, 1999) to driving a taxicab (Camerer et al., 1997) to fruit

packing (Chang and Gross, 2014). Since this analysis is concerned with

those labor market supply choices for workers of varying quality levels, it

is connected to the efficiency wage literature, where a key explanation for

firms paying wages above the market clearing level is that it allows them

to attract a higher quality labor force (Katz, 1986). A number of analyses

within the efficiency wage literature address this labor supply issue in a way

that explicitly accounts for the value of a worker’s outside work option (and

possible variation in it). This is particularly important here because in the

context of the decision to perform assigned counsel work, the compensa-

tion rates for assigned counsel in a given county often remain unchanged

for many years, but the outside options for attorneys can vary substantially

over that time period. Several studies have shown that relatively high outside

options reduce worker quality and performance within industries. Cappelli

and Chauvin (1991) show these effects in automobile manufacturing, and

8. There is a selection decision made in becoming a public defender, but it was a
decision made long before the observations of interest (the cases in the data), and there-
fore, I treat that selection decision as exogenously determined and take it as given for the
purposes of the analysis. This is supported by the fact that the attrition rate for attorneys
in public defender offices is <1% (Farole and Langton, 2010).
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Propper and Van Reenen (2010) demonstrate such effects in the nursing

industry.

With regard to attorneys in particular, there have been numerous studies

that have empirically examined attorney characteristics and case outcomes,

most of which come from the law literature. Some of the earlier papers in

this vein of research faced constraints in the available data and, as such,

their conclusions are at best suggestive.9 More recently, Abrams and Yoon

(2007) use the random case assignment of the Clark County Nevada Public

Defender’s Office in Nevada to make inferences about attorney ability and

the magnitude of its effect on sentences. That paper uses data on observable

attorney characteristics, such as experience level and race, in order to deter-

mine which ones explain case outcomes. Other paper compare outcomes

across broad categories of attorneys different from those analyzed here.

One such paper is Hartley et al. (2010), which compares public defender

outcomes to private attorney outcomes and finds little difference between

them.

There is relatively little in the economics literature examining the differ-

ences in outcomes resulting from different methods of indigent defense.

While there has been a recent study examining the question in Taiwan

(Huang et al., 2010),10 Iyengar (2007) is the only instance in which this

question is directly examined in the United States in a manner that accounts

for the case assignment mechanism between types of indigent defense coun-

sel.11 Iyengar looks at federal court cases and examines the differences in

outcomes between defendants represented by federal public defenders and

9. Nagel (1973) and Holden and Balkin (1985) are two such papers from this litera-
ture. In comparing private attorneys to court-appointed counsel, Nagel finds that private
attorneys are superior at both having their clients bailed out and negotiating probation
sentences for their clients, though the lack of attention to selection issues and control
variables in this study call into question the credibility of the findings. Houlden and
Balkin compare two particular types of assigned counsel, ad hoc counsel and contract
attorneys, but the fact that the data include fewer than 400 total observations limits the
value of this particular comparison.

10. Huang et al. find that public defenders and private attorneys contracted for
indigent defense are equally effective in rough terms, with public defenders having higher
conviction rates but shorter sentences conditional on conviction.

11. Cohen (2014), for instance, uses regression analysis to examine differences
between the outcomes of private attorneys, public defenders and assigned counsel, find-
ing assigned counsel outcomes to be worse than public defender and private attorney
outcomes. This paper acknowledges that selection bias stemming from the fact that it
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those represented by panel attorneys (i.e., assigned counsel compensated at

a fixed hourly rate). She finds that defendants represented by panel attor-

neys have longer average sentences and are more likely to be found guilty.

She also finds that, for a subset of the data for which she has data on indi-

vidual attorneys, the outcome gap between public defenders and panel attor-

neys could be explained by those observables, including things such as years

of experience and law school attended.

Just as in Abrams and Yoon (2007), these results of Iyengar (2007) indi-

cate that observable attorney characteristics, like experience, are correlated

with attorney quality in a way that can be traced through to case outcomes.

With those connections in mind, this paper extends this research on indi-

gent defense methods into state courts. Such an extension matters because

there are many more indigent criminal cases in state court than in fed-

eral court (for the sake of comparison, there were over four million cases

involving indigent defendants in state courts in 1999 (DeFrances and Litras,

2000),12 as compared to 68,000 federal representations of indigent defen-

dants in 1998 (Harlow, 2000).13 Because of these differences in case vol-

ume, the presence of persistent, systemic issues causing disparate defendant

outcomes in state courts can affect many more individuals.

3. Data

The main data set I use is “State Court Processing Statistics, 1990–2004:

Felony Defendants in Large Urban Counties.” This data set was compiled

by the Bureau of Justice Statistics and contains samples of data at the case

level from a set of large counties in the United States. The observations in

the data are cases in which the defendant is initially charged with a felony.14

The data contain a sample of felony cases originating in the month of May

does not account for the case assignment mechanism is an issue that makes it difficult to
infer causation.

12. This count of four million cases is based on the one hundred most populous
counties in the United States, so it understates national total. Most of these four million
cases were felonies.

13. Like the state cases, these federal cases are predominantly felonies.
14. The charged offense in the data is the initial felony charge and does not include

amendments made during the legal process.
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in even-numbered years beginning in 1990 and ending in 2004.15 In each

county, the sample includes all felony cases filed on a set of either 5, 10, or

20 business days within the month of May. In each year data are collected,

forty counties are sampled, but since the same forty counties are not sam-

pled each year, a total of sixty-five counties appear in the data. Cases are

monitored through the disposition of the case or May 31 of the following

year, whichever comes first.16

The data set details the progression of cases through the various phases

of the legal process. This includes information on the offense with which

the defendant was charged, the type of attorney representing the defendant

(there is no other information on attorney characteristics, such as years of

experience or law school attended, in this data set), bail and other pretrial

information, plea information, adjudication outcome, and sentencing infor-

mation, as well as the demographic characteristics of the defendant (includ-

ing information on prior arrests and convictions). This level of detail allows

me to consider a number of different outcome variables in the hope of pro-

viding a more complete picture of the differences between the two systems.

The four outcome variables I use are guilty (a binary variable equaling one

if the defendant was convicted), most serious (a binary variable equaling

one when the defendant was found guilty of the most serious charge), sen-

tence (the sentence length in months), and duration (the time between arrest

and adjudication in days). The first three dependent variables have a very

clear interpretations as to how they affect the defendant (defendants pre-

fer lower values), and while these measures are certainly correlated with

one another to an extent, they address different dimensions of the case out-

come that may tell a more complete story.17 The last variable, duration, has

clear implications for the efficiency of the court system (since cases with a

longer duration are likely more resource-intensive from the perspective of

15. Data on attorney type are not collected in 1990, so for the purposes of this
paper, the relevant observations in the data are from 1992 to 2004.

16. Over 93% of the cases identified as being handled by assigned counsel or
public defenders involves the case being disposed by a guilty verdict, an acquittal, or the
case being dismissed.

17. This has shown to be an important feature in papers such as Huang et al.
(2010), which show that in Taiwan, the probability of conviction differs between groups
comparable with the ones I consider, but the unconditional expected sentences are not
significantly different.
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the court system), though it can be seen as ambiguous from the defendant’s

perspective.18

Some relevant variables from the primary subset of data used in the paper

(that is, those counties for which I do not reject the hypothesis that cases

are randomly assigned between public defenders and assigned counsel) are

summarized in Table 1. Relevant variables from the attorney wage distribu-

tion are also included in the table (the tenth-percentile and median attorney

wages are the ones primarily used in the analysis as the outside options

for low-quality types and high quality types, respectively; the twenty-fifth

percentile wage is also used for the low quality type’s outside option as a

robustness check). The first panel summarizes the main subset of data used

in the analysis.19 The second panel summarizes a larger subset of the data

of which I make use as a robustness check.20

Table 2 shows that in the primary subset of counties, public defend-

ers handle 47% of the cases for which either a guilty or not guilty out-

come is observed, and assigned counsel handle 12% of the cases. One key

limitation of these data is the large number of cases for which attorney type

(i.e., whether the attorney can be identified as a public defender, assigned

counsel, or some other type of attorney) is missing.21 Roughly, 25% of the

18. If the defendant is out on bail and a positive discount rate of time, then all
things equal, that defendant would prefer the longer time span. If the defendant is in jail
during the trial, maybe a speedy trial is preferable. It is also worth noting that attorneys
certainly do not have complete control of the duration of the case, as the judge has final
say as to when things are actually resolved. To the extent the presiding judge is willing to
accommodate attorney requests affecting the timing of the cases resolution (e.g., asking
for additional time to investigate a particular aspect of the case), defense attorneys can
marginally affect this variable.

19. The main subset of data I use here removes observations where neither a pub-
lic defender nor an assigned counsel represents the defendant, observations where I do
not observe a guilty or non-guilty outcome, observations from counties where I reject
the hypothesis that cases are randomly assigned between public defenders and assigned
counsel, observations involving county-year-offense combinations where either assigned
counsel or public defenders did not handle any cases, and all murder cases.

20. The only difference between this subset and the main subset is that it does not
exclude observations involving county-year-offense combinations where either assigned
counsel or public defenders did not handle any cases.

21. According to the BJS statisticians who work with these data, collecting infor-
mation on attorney type from the case management systems of different courts has been
difficult over the years, though it has improved over time.
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Table 1. Summary Statistics for Multi-County Data Set

County-year-offense combinations with All county-year-offense
both assigned counsel and public combinations in

Variable defender cases in relevant counties relevant counties

Guilty case outcome
(guilty)

0.793 0.779

Guilty plea 0.761 0.737
Conviction on most

serious charge
(most serious)

0.565 0.571

Sentence (in months)
(sentence)

10.601 11.802

Case duration (in
days) (duration)

93.626 97.138

Public defender 0.756 0.797
Assigned counsel 0.244 0.203
White defendant 0.400 0.376
Male defendant 0.833 0.829
Defendant with active

criminal justice
status

0.400 0.374

Number of prior
felony convictions

1.354 1.407

Number of prior
prison sentences

0.445 0.502

Tenth percentile
attorney wage

13.389 13.413

Twenty-fifth
percentile attorney
wage

17.338 17.853

Median attorney wage 24.424 25.506
Random case

assignment
validated

1.000 1.000

Case has adjudication
outcome

1.000 1.000

County-year-offense
combination where
both public
defenders and
assigned counsel
handle cases

1.000 0.554

Year dummies:
1992 0.098 0.114
1994 0.141 0.133
1996 0.194 0.162
1998 0.146 0.151

(Continued)
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Table 1. Continued

County-year-offense combinations with All county-year-offense
both assigned counsel and public combinations in

Variable defender cases in relevant counties relevant counties

2000 0.101 0.135
2002 0.148 0.146
2004 0.172 0.158

Charge dummies:
Rape 0.009 0.013
Robbery 0.067 0.059
Assault 0.143 0.115
Other violent crime 0.033 0.037
Burglary 0.106 0.098
Larceny/theft 0.082 0.096
Motor vehicle theft 0.033 0.041
Forgery 0.019 0.031
Fraud 0.021 0.026
Other property

crime 0.038 0.044
Drug sale 0.205 0.166
Other drug crime 0.176 0.188
Weapons 0.021 0.028
Driving-related

crime 0.025 0.027
Other public order 0.021 0.031

All figures were computed from Bureau of Justice Statistics data from “State Court Processing Statistic”
files and Bureau of Labor Statistics data on wages. Excludes cases from counties where random assignment
cannot be empirically validated, murder cases, and cases with no adjudication outcome. Some county-year-
offense combinations are excluded in the first column because they have no cases handled by assigned
counsel or no case cases handled by public defenders. Median, tenth percentile and twenty-fifth percentile
attorney wages are all CPI-adjusted.

relevant cases from the sample have missing data on attorney type.22 The

extent to which this information is missing at random cannot be determined

with certainty from the available information, though it should be noted

that within the sample of cases for which attorney type is observed, the

proportion of cases handled by public defenders and assigned counsel are

very much in line with their respective levels nationally.23 This suggests that

22. Cases with missing adjudication outcomes are even more likely to have miss-
ing data on attorney type, but they are excluded from the sample.

23. In 1996, 82% of felony defendants in state courts in large counties were rep-
resented by publicly finance attorneys (Harlow, 2000), and in 1999 in large counties,
82% of indigent cases were handled by public defenders (DeFrances and Litras, 2000).
Therefore, the expectation is roughly 67% of cases handled by public defenders and 15%
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Table 2. Percentages of Cases Handled by Various Attorney Types by Year
in Multi-County Data Set

Public Private Assigned
defender attorney counsel Pro Se Other Missing

(%) (%) (%) (%) (%) (%)

1992 40.4 11.9 13.1 0.5 0.1 33.9
1994 43.0 14.2 13.1 0.4 0.2 29.1
1996 51.2 14.3 11.0 0.3 0.1 23.1
1998 42.6 15.0 12.4 0.4 0.0 29.6
2000 51.1 15.4 9.9 0.2 0.0 23.3
2002 50.8 15.8 12.5 0.5 0.2 20.3
2004 51.7 15.9 12.1 0.0 1.7 18.6
1992–2004 47.3 14.7 12.0 0.3 0.3 25.4

All figures were computed from Bureau of Justice Statistics data from “State Court Processing Statistics”
files. Excludes cases from counties where random assignment cannot be empirically validated, murder cases,
and cases with no adjudication outcome.

disproportionate numbers of missing data cases are not coming from either

of these groups. I further address this missing data concern by running some

specifications of the models on the subset of counties for which the per-

centage of cases with missing data on attorney types is <30%. The results

of the analysis generally hold when this restriction is made, bolstering the

assumption that the missing data are not a substantial factor in the results.

Table 3 summarizes the offense categories of the cases handled by each

type of attorney, showing that the proportions of the four crime categories

in the data (violent, property, drug, and public order crimes) are similar for

assigned counsel and public defenders (though violent crimes make up a

slightly larger percentage of assigned counsel cases).

To measure the outside options in the counties of interest, I utilize

data from the Bureau of Labor Statistics (BLS) on various attorney wage

percentiles in a given metropolitan statistical area (MSA) (since the

counties for which I have data are large cities, it is a relatively simple task

to link them to a given MSA). This information on attorney wages provides

a useful estimate of the outside options for attorneys in a particular county

in a given year, but it certainly has limitations. Since it includes all types of

attorneys (rather than just criminal attorneys) and excludes self-employed

handled by assigned counsel. For the entire sample, the proportions are close to that (over
63% of observed attorney types are public defenders, and 16% are assigned counsel. In
1996, it is even closer (67 and 14%, respectively).
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Table 3. Proportions of Indigent Cases Handled by Public Defenders and
Assigned Counsel,Respectively, by Charge, in Multi-County Data Set

Type of crime Charge PD (%) AC (%)

Violent Rape 52.0 48.0
Robbery 69.2 30.8
Assault 74.1 25.9
Other violent 72.1 27.9
Total violent 71.7 28.3

Property Burglary 78.8 21.2
Larceny-theft 77.3 22.7
Motor vehicle theft 74.0 26.0
Forgery 71.9 28.1
Fraud 75.4 24.6
Other property 73.4 26.6
Total property 76.5 23.5

Drug Drug sales 74.5 25.5
Other drug 80.4 19.6
Total drug 77.2 22.8

Public order Weapons 76.2 23.8
Driving-related 81.1 18.9
Other 74.3 25.7
Total public order 77.5 22.5

All crime 75.6 24.4

All figures were computed from Bureau of Justice Statistics Data from “State Court Processing Statistics”
files. Excludes cases from counties where random assignment cannot be empirically validated, murder cases,
and cases with no adjudication outcome.

attorneys (this includes solo practitioners and partners in law firms24)

from its calculations it is a noisy proxy for the outside options of the

subset of attorneys who would be candidates for assigned counsel work.25

24. These two groups account for 26% of attorneys according to the BLS 2010–11.
Occupational Outlook Handbook, and due to the nature of the work, the pool of assigned
counsel attorneys is likely self-employed at a higher rate than the general population of
attorneys.

25. A key aspect of the analysis of Franklin County, OH is to show that the data on
outside options used in this analysis, though noisy, contains the relevant information that
is driving attorney selection decisions (that is, these measures are sufficiently correlated
with the true outside options of the relevant sets of attorneys, and changes in these outside
options affect selection decisions). I do this by showing that the relative quality of the
panel is significantly affected by changes in these measured outside options in a way
consistent with economic theory.
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Consumer price index data (using the 1982–84 base year) are also used to

appropriately deflate wages.26

In order to analyze the attorney selection dynamics more carefully, I use

data on the assigned counsel panel in Franklin County, OH. This data set

includes the cases handled by individual attorneys in the years 2000 through

2008 and dates on which the attorneys were paid for the cases they handled.

This information provides a picture of the continually changing composition

of the assigned counsel panel over this time period. I have supplemented the

Franklin County data with data have attorney registration data from the Ohio

Supreme Court. Attorneys must register with the Supreme Court in order

to practice in Ohio, and they must update their registration every 2 years.

When they register, they provide information on their county of employ-

ment and law school attended, among other things. These records provide

a series of snapshots of what the pool of attorneys in Ohio (or any subset

of those attorneys) looks like at various points in time. It also allows me to

match the attorneys on the assigned counsel roster to the law school they

attended and the date on which they began practicing law in Ohio. Thus, it

is possible to measure how attorney characteristics, such as years of expe-

rience, change (in the aggregate) over time, both in the assigned counsel

panel within Franklin County and in Franklin County as a whole.27 I also

use US News and World Report’s Law School Rankings from 2004 (since it

is in the middle of the time period where I observe the panel) to measure

the quality of law school attended, both within the panel and within Franklin

County as a whole.

4. Identification

4.1. Outcome Gap

The key identifying assumption required to measure the outcome

gap between public defenders and assigned counsel is that there are no

26. Because of this deflation, the estimated marginal effects related to one-dollar
changes in hourly attorney wages actually correspond to a nominal wage changes that
are greater than one dollar.

27. Since I do not have specific information on the outcomes these attorneys gen-
erate, I cannot directly link these attorney characteristics to the outcome of a particular
case. I am rather simply looking at whether aggregate panel characteristics change in
such a way that would be consistent with the theoretical prediction.
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systematic unobserved differences between cases handled by public defend-

ers and cases handled by assigned counsel. This means that, conditional

on observables, the pool of assigned counsel cases does not systematically

differ from the pool of public defender cases. This assumption is plausi-

ble when cases within a given category are randomly assigned between

these two groups. By assuming case assignment is random, I can attribute

observed differences in outcomes between public defenders and assigned

counsel (i.e., the outcome gap) to the type of attorney handling the case.

In order to understand the plausibility of assuming random assignment,

consider two of the primary reasons assigned counsel handle cases: case

overflow and conflict of interest. If assigned counsel handle overflow cases

(cases that come in when public defenders have full caseloads), assignment

is purely a function of the timing of the charges within a given month in a

particular county. Assignment is not based on an evaluation of the character-

istics of a particular case or defendant. Therefore, the overflow cases likely

mirror the non-overflow cases within a given category. If assigned coun-

sel handle cases where the public defender office has a conflict of interest

(such as a case with multiple defendants), rules exist to assign cases between

groups, and the attorneys who are potentially handling the cases are not

making those allocations. While certain parties might have some discre-

tion in the assignment process (for instance, a judge or the case assignment

coordinator28), if for some reason they attempt to select cases for assigned

counsel that systematically differ from the cases going to public defenders,

it is assumed that those systematic differences would likely have observ-

able qualities, and the validation mechanism proposed below would identify

those differences.

Since non-random assignment of cases introduces the possibility that

selection bias is driving these differences (rather than any fundamental

difference in the nature of the representation), I only use observations

from counties for which this assumption of random assignment has been

empirically validated. It is worth noting that non-random assignment could

28. You could even argue that a prosecutor or law enforcement officer could poten-
tially attempt to affect the assignment by the timing of their own actions. The point
still holds that such manipulation would likely be detected in the observable qualities
of the cases going to the two types of attorneys, which is what I empirically validate. For
instance, if law enforcement was trying to manipulate assignment, it might be based on
the individual’s criminal history, which is observed in the data.
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conceivably bias the results in either direction (if more difficult cases are

going to assigned counsel in greater proportion, then defendant outcomes

from assigned counsel would be appear worse from the defendant’s perspec-

tive relative to public defender outcomes, but if fewer difficult cases go to

assigned counsel, the opposite is true). I assume that the random assign-

ment hypothesis is not violated in a county if defendant characteristics such

as race, sex, and criminal history do not make the assignment of an indi-

gent defendant to an assigned counsel significant more or significantly less

likely, conditional on the time period and offense. The implicit assump-

tion here is that if observable defendant characteristics are not significant

factors in the assignment decision, then unobserved characteristics are not

significant either. Limiting the analysis to counties where I fail to reject

this hypothesis is a form of validation similar to the one used in Iyengar

(2007).29

This hypothesis might be rejected for a number of reasons. Obviously,

the test would be rejected if the assignment mechanism sends systematically

different cases to one type of counsel, basing this assignment on observ-

able and unobservable characteristics of the defendant. This most certainly

would bias the results of a comparison, and eliminating these counties from

the analysis is the central purpose of the testing. Considering these insti-

tutional details, and having spoken with individuals in counties for which

I have rejected the hypothesis, a more plausible explanation for rejecting

the hypothesis is the presence of systematic observable differences between

cases involving a conflict of interest and cases not involving a conflict of

interest. Given that many conflict of interest cases involve multiple defen-

dants (an example would be conspiracy cases, a category of cases for which

Marcus (2002) documents this type of conflict), one might hypothesize that

the characteristics of defendants committing crimes by themselves might

differ from the characteristics of defendants committing crimes with others.

29. It should be noted that I cannot completely dismiss the possibility that selec-
tion on the basis of unobservable factors is a problem. Individuals involved in determining
assignment could conceivably have additional information on the specifics of a case that
could influence their assignment of the case. This is similar to concerns about medical
treatment assignment decisions raised in Dranove et al. (2003). After considering the
institutional context and testing for non-random selection on the basis of observables, I
make the assumption that this is not an issue in the subset of the data I use in the analysis.
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This could lead to a rejection of the random assignment hypothesis.30 If

the only differences between the cases handled by assigned counsel and

public defenders were observable in this way, appropriately controlling for

these observables would allow for a comparison between groups. However,

if there are unobservable differences correlated with the observable differ-

ences that come about in this way, a comparison between groups is not

appropriate. Since I cannot rule out that unobservable differences accom-

pany these observable differences, I eliminate those counties with signifi-

cant observable differences from the sample. After reducing the sample in

this way, I can use regression models to estimate the outcome gap between

the two groups.

4.2. Changes in the Outside Attorney Labor Market

In order to identify the extent to which outside labor market options

affect the outcome gap between public defenders and assigned counsel, I

focus on two points in the attorney wage distribution: the tenth percentile

and the median. I assume that the tenth-percentile attorney wage represents

the outside option of low quality attorneys in the pool of potential assigned

counsel and that the median attorney wage represents the outside option of

high quality attorneys in this pool. Since the value of performing assigned

counsel work typically does not change over time in a given county, exoge-

nous variation in these respective outside options can impact attorney selec-

tion decisions, thus affecting the relative quality of an assigned counsel

panel. Economic theory would predict that, all else equal, an increase in

the low quality assigned counsel’s outside option results in fewer of these

attorneys choosing assigned counsel work. This theoretically improves the

30. For instance, I reject the random assignment hypothesis in San Bernardino,
CA, but having spoken with an attorney in their public defender office, their process
has no features where the observable characteristics of the defendant do not enter into
whether the case goes to assigned counsel or public defender (as in many counties, in the
case of multiple defendants, the first case filed goes to the public defender, subsequent
cases go to assigned counsel). Systematic observable differences between cases involv-
ing a conflict of interest and cases not involving a conflict of interest could explain this.
The fact that these tests reject counties where there assignment decisions are not inten-
tionally based on observable characteristics of the defendants bolsters the assumption
that the tests reject counties where this is done intentionally (I assume that the observed
differences in the cases of the two groups would be more pronounced if the assignment
mechanism is intentionally based on such things).
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overall quality of the assigned counsel panel, and thus I expect the out-

comes for assigned counsel cases to improve (relative to public defender

outcomes) and the outcome gap to narrow.31 Through an analogous mecha-

nism, I expect a ceteris paribus increase in the outside option of high qual-

ity assigned counsel to induce fewer of these attorneys to choose assigned

counsel work, reducing the overall quality of the panel and causing the out-

come gap to widen. I test the extent to which changes in the outside options

affect the outcome gap in this way. The emphasis on two points in the attor-

ney wage distribution is important, as it yields a testable prediction of how

any changes should affect outcome variables. When heterogeneity of attor-

ney quality is considered in this way, using a single value, like the mean

wage (as is done in Iyengar, 2007), to summarize the outside options of

attorneys does not yield a theoretical prediction of how the outcome gap

will change. Specifically, if the mean rises due to changes in the high type’s

outside option, one would expect the outcome gap to rise. If the mean rises

due to changes in the low type’s outside option, one would expect the out-

come gap to fall.

This framework implicitly assumes several things. One assumption is

that any additional variation in points in the attorney wage distribution not

accounted for by the control variables is exogenous (that is, uncorrelated

with the relative quality differential between public defenders and assigned

counsel in a given time and place). In order to support this assumption, I

present some evidence in Section 5.4 indicating that the distribution of the

true ability of attorneys in a given area for which I have data is roughly con-

stant over time. This analysis also assumes that the outcomes generated by

assigned counsel can be compared with the outcomes generated by public

defenders in a way that is consistent across time. Limiting the analysis to

cases from counties where random assignment has been empirically vali-

dated, as I do in most specifications, allows for this type of comparability.

It is worth noting that, while this might lend credibility to the results, this

analysis does not directly rely on random assignment in the same way that

measuring the baseline outcome gaps does. It only requires that any system-

atic differences between assigned counsel cases and public defender cases

be constant across time; it does not require that no such differences exist.

31. An implicit assumption here is the quality of representation from public
defenders is roughly constant over time in a particular county.
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More fundamentally, this analysis rests on the assumption that exoge-

nous changes in these particular labor market conditions (the median and

tenth-percentile wages) are in fact a driver of the decision to self-select

onto the assigned counsel panel. The individual attorney data from Franklin

County helps to address this issue and bolster that assumption. The assigned

counsel payment records allow me to construct panel-level measures of

attorney quality. I can then empirically test whether measures of assigned

counsel quality are sensitive to exogenous changes in outside options and

whether that response is consistent with the theory.

5. Models and Results

5.1. Case Assignment Randomization

I assume that unobservable differences do not exist between the public

defender cases and assigned counsel cases in counties where no significant

observable differences between these cases exist. Testing for observable dif-

ferences involves regressing a dummy variable indicating whether or not an

assigned counsel handled the case on characteristics that could be the basis

of discrimination and a set of control variables. I run this regression sepa-

rately for each county, using the set of cases within that county handled by

either public defenders or assigned counsel:

assigned counseli jot = β0 + β1(Xijot) + θ t + η0 + εi jot . (1)

Here, and throughout the paper, “i” indexes the variable by defendant, “ j”

indexes the variable by type of attorney handling the case, “o” indexes

the variable by offense category, “t” indexes the variable by year, and “c”

indexes the variable by county (since the model specified in Equation (1)

is run separately for each county, none of the variables in this equation are

indexed by county). The control variables, θ t and η0, are vectors of year

fixed effects and offense fixed effects, respectively. The case characteristics

comprising X include a dummy variable indicating whether the defendant

is white, a dummy variable indicating whether the defendant is male, and a

dummy variable indicating whether the defendant has an active criminal jus-

tice status in the county (having an active criminal justice status means the

defendant is already under some sort of supervision by the criminal justice
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system, such as probation or pre-trial release). Two other components of an

individual’s observable criminal history, the number of felony convictions

and the number of times an individual has been incarcerated, are also part

of the test for random assignment and are including in X. I include separate

dummy variables indicating whether a defendant has no prior felony con-

victions, a single prior felony conviction, or more than one prior felony con-

viction. Similarly, I include separate dummy variables indicating whether a

defendant has no prior incarcerations, a single prior incarceration, or more

than one prior incarceration. I test whether the coefficients in β1 are jointly

significant (at the 5% level) in determining whether an indigent defendant

is represented by an assigned counsel or not.32 The counties for which I fail

to reject random assignment account for over 60% of the indigent cases rel-

evant to the analysis, and the results of the empirical tests are provided in

Appendix A. It is worth noting that the F-test I use here tends to over-reject

the null hypothesis of random assignment (Abrams et al., 2012), so there

is an element of conservatism in using this test. Furthermore, the power of

the tests in the counties where the null is rejected does not differ substan-

tially from the counties where the null is not rejected, even those counties

that have relatively few observations.33 For the sake of being conservative,

I conduct the majority of this analysis using only those counties for which

I fail to reject this hypothesis (though I do use the all-county sample as a

robustness check).34

5.2. Outcome Gap

Having identified a set of counties on which the issue can be addressed, I

estimate the difference in outcomes between public defenders and assigned

32. In addition to being used in Iyengar (2007), similar empirical validation strate-
gies using the observable characteristics of the units being randomly assigned can be
found in Anderson et al. (1999) and Kling (2006).

33. All but two of these counties have denominator degrees of freedom well in
excess of 120, and for any given non-centrality parameter, the power of a test with denom-
inator degrees of freedom of 120 is within 0.03 of the power of a test with an arbitrarily
large denominator degrees of freedom (see Cohen, 1988, p. 421). In other words, the
power curves for counties with fewer observations are quite close to the power curves for
counties with more observations.

34. I also eliminate counties for which collinearity issues reduced the numerator
degrees of freedom of the F-test.

D
ow

nloaded from
 https://academ

ic.oup.com
/aler/article-abstract/16/2/577/168436 by Tarlton Law

 Library user on 24 O
ctober 2018

283



598 American Law and Economics Review V16 N2 2014 (577–619)

counsel. The four dependent variables considered (guilty, most serious, sen-

tence, and duration) reflect different facets of the outcome of a particular

case.35 The basic strategy for measuring this outcome gap is linear regres-

sion analysis, conditioning on observables, specifically some accounting for

the effects of the county, year, and offense related to a case. County effects

are important to account for since laws and sentencing guidelines may differ

across states, and both the likelihood of conviction and the level of criminal

sanctions may be endogenous with regard to institutional details that vary by

county. Similarly, sentence length and the difficulty of obtaining a convic-

tion vary across offense categories, so controlling for the charged offense is

necessary. Year effects may be important because the prevalence of certain

crimes and the overall crime level may change over time. One can imagine

scenarios where high crime levels induce stricter sentences (judges trying to

deter future crime) or more lenient sentences (systematically overcrowded

prisons).36 The main specification of the regression is given below (y refers

to the four outcome variables listed above that are each separately used as

35. The longer case duration could certainly be influenced by institutional fac-
tors over which the assigned counsel has no control. It may be due to the fact that
there are more coordination problems involved in actually assigning a case to a given
assigned counsel than there are in delegating a case within the public defender office.
Also, if assigned counsel are being used for overflow cases, the court system itself may be
crowded at that time, and so cases take longer to adjudicate (although public defenders at
that time would have the same problem). Furthermore, if assigned counsel are being used
in cases where there are multiple defendants, there may be coordination issues among the
officers of the court involved in those cases that lengthen the legal process. Again, this
may be beyond the control of a given assigned counsel. This concern is less of an issue in
the section dealing with attorney responses to changes in outside options. In that section, I
need only assume these institutional factors are consistent over time relative to the extent
those factors affecting public defenders.

36. I am comparing outcomes from public defender cases originating in May of a
particular year to outcomes for assigned counsel cases originating in that same month.
These cases are not resolved at the same time, so to the extent that there are month or
quarter-specific shocks in outcomes, sentence patterns may vary over time (e.g., more
severe sentences may occur when judges are fatigued as suggested in Danziger et al.,
2011, so such shocks may be related to a judge’s caseload, which changes over time). I
am implicitly assuming that if such a shock term exists, the average value of this shock is
the same for assigned counsel cases originating in May (whenever they may be resolved)
and public defender cases originating in May (whenever they may be resolved).
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the dependent variable in these models):37

yijoct = α + β1(assigned counsel j ) + β2(Xijoct)

+ χ ct + η0 + εijoct. (2)

The variables in the vector X are the same defendant characteristics used

in the random assignment regressions. I control for these factors in all of

the regressions in the analysis. I also include a fixed effect for each county-

year combination (χ ct) and each offense (η0). It is important to control for

county-year effects in light of the other findings of this paper, which show

that local wage changes (a variable measured at the county-year level) affect

the selection decisions of attorneys considering assigned counsel work.

In the main specification, I restrict the sample to all public defender and

assigned counsel observations from counties where I fail to reject the ran-

dom assignment hypothesis, excluding murder cases,38 cases without an

adjudication outcome, and observations corresponding to county-offense-

year combinations for which either assigned counsel or public defenders

handled no cases. This last restriction is done so as to remove the possi-

bility that any measured outcome gap was generated by extrapolating from

observations handled by only one type of counsel. Standard errors are clus-

tered at the county level. I then vary some of these restrictions as a means of

testing robustness. Robustness checks include clustering standard errors at

the state level rather than the county level (specification 2 in Table 4), hav-

ing county fixed effects, year fixed effects, and offense fixed effects each

enter the model separately, so as to reduce the number of parameters to be

estimated (specification 3 in Table 4), and eliminating counties with miss-

ing data on attorney type in at least 30% of cases (specification 7 in Table 4).

Specification 7 is done to bolster the assumption that high levels of missing

37. It should be noted that in these (and all subsequent) regressions where sentence
is the dependent variable, I limit attention to observations where sentence is <180 months
(this eliminates <1% of observations). When duration is the dependent variable, I limit
the analysis to observations where duration exists in the data. I also utilize the sampling
weights given in the data.

38. The complexity and seriousness of these cases leads to counties often having
special procedures for assigning counsel for indigent defendants and for compensating
them. Since murders make up <1% of the adjudicated cases, this is a relatively minor
restriction.
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data on attorney type are not causing a systematic bias in the results. Addi-

tionally, I run a specification (specification 6 in Table 4) where I use all

counties in the data set, rather than simply the counties for which random

assignment has been validated. While the results of this specification cer-

tainly could be in part driven by the very issues related to case selection I am

trying to avoid, they do give a sense of how well the control variables help

to account for any such selection issues. All regressions results are given

in Table 4, with the nature of the controls and any restrictions on the data

indicated beneath the results.

The results clearly show that, across a range of outcome variables,

assigned counsel generate less favorable outcomes for their clients than

do public defenders. The results are significant in each specification for

three of the four dependent variables (most serious, sentence, and dura-

tion). Results for the other dependent variable, guilty, have the same sign

as the other variables but have lower significance levels, with one specifi-

cation significant at the 10% level, and several others that are significant

at the 20% level. The main specification generates a point estimate of a

2.8% point difference in the likelihood of generating a guilty outcome, and

this specification has a P-value of 0.11. Assigned counsel are significantly

more likely to generate a conviction on the most serious offense category

(the point estimate of the difference is 5.2% points in the main specifica-

tion), they generate longer expected sentences (the point estimate is 3.36

months, and all specifications are significant at the 1% level), and their

cases take a longer time from arrest to adjudication (the point estimate is 27

days, and all specifications are significant at the 1% level).39 Furthermore,

in results not reported here, I find that guilty pleas from assigned coun-

sel cases result in significantly less favorable outcomes for defendants than

guilty pleas from public defender cases (as measured by sentence length

and likelihood of being convicted of the most serious charged offense), so

differences in patterns of plea activity between groups do not account for

these results.

These results are certainly comparable with the estimates generated in

Iyengar (2007). In that paper, the estimate of the effect of assigned counsel

39. Note that these results are not being driven by differences in outcomes for one
particular type of crime, as I find a robust and significant pattern holds for violent crimes,
property crimes, and drug crimes.

D
ow

nloaded from
 https://academ

ic.oup.com
/aler/article-abstract/16/2/577/168436 by Tarlton Law

 Library user on 24 O
ctober 2018

288



Indigent Defense Counsel, Attorney Quality, and Defendant Outcomes 603

on the likelihood of conviction is roughly 0.28% points, smaller in absolute

terms than my estimate of roughly 3% points. However, the relative magni-

tudes are similar after accounting for the differences between the data in that

paper, which involves federal cases, and the state court outcomes analyzed

here. In the federal data, the overall likelihood of conviction was roughly

97% as compared to 79% in the relevant subset of state court cases used

in this paper. Therefore, each estimate corresponds to roughly 10–15% of

the cases for which there is a no conviction. Iyengar’s results indicate that

assigned counsel generate an average expected sentence nearly 5 months

longer than public defenders in federal court (which corresponds to roughly

16% of an expected sentence). My point estimate of 3.36 months accounts

for 32% of an expected sentence. This comparison further suggests that the

relative magnitudes of these effects are similar for state and federal courts,

and if anything, marginally more pronounced in state courts.

5.3. Effects of Outside Options on the Outcome Gap

The decision to pursue assigned counsel work boils down to a compar-

ison of the value of performing assigned counsel work and the value of

a given attorney’s outside option.40 I consider two types of attorneys that

can apply for assigned counsel work—high quality types and low quality

types—and they each have different outside options. In my preferred spec-

ification, I use the median attorney wage as the outside option of the high

quality type and the tenth-percentile attorney wage as the outside option of

the low quality type. The expectation is that assigned counsel outcomes will

improve relative to public defender outcomes if the low quality type’s out-

side option increases or if the high quality type’s outside option decreases.

I test whether outcomes change in this way using regression models analo-

gous to those I used to measure various outcome gaps:

yijoct = β0 + β1(assigned counsel*10th percentile attorney wage jct )

+ β2(assigned counsel*median attorney wage jct )

40. While I use different points in the attorney wage distribution to approximate
the changing outside options of high quality and low quality attorneys, the actual outside
option is known only to the attorney.
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+ β3(assigned counsel j ) + β4(Xijoct)

+ χ ct + ηo + εijoct. (3)

The variables assigned counsel∗10th percentile attorney wage and

assigned counsel∗median attorney wage are, respectively, the median and

tenth-percentile attorney wage in a particular county and year, each inter-

acted with the assigned counsel dummy.41 I do not include the wage variable

itself in most specifications because it is a county-year level variable and

would thus be collinear with the controls in Equation (3) (which account for

county-year effects). In the specification where I use separate county effects

and year effects rather than county-year effects (specification 3 in Table 5),

I do include the CPI-adjusted tenth-percentile and median attorney wages

as controls. Table 5 includes robustness checks that are analogous to those

in Table 4, as well as a specification (specification 7) where the twenty-fifth

percentile attorney wage is used as the outside option of the low quality type.

While potential endogeneity is always a concern in this type of analysis

(here, it would take the form of an unobserved variable affecting defen-

dant outcomes of assigned counsel as compared to public defenders being

correlated with attorney wages), it is not likely to be a major problem in

this analysis. There are still many control variables in these specifications.

County-specific institutions and unobservable characteristics are accounted

for in either a single county fixed effect or a series of county-year or county-

year-offense fixed effects. Furthermore, when considering the major poten-

tial source of endogeneity, namely a changing pattern of criminal activity

(and how that might affect the legal process in a particular place), it is clear

that such changes would affect cases going to both public defenders and

assigned counsel. Since I am judging assigned counsel outcomes against

public defender outcomes and focusing on changes in the observed gaps

between them, these changing patterns pose less of an empirical problem

than if I were comparing case outcomes to some absolute standard.42 As

41. When running these regressions using the log of the wage variables, the sig-
nificance levels are quite similar. Therefore, I am only reporting those tables for which
I use the CPI-adjusted wages in the wage variables rather than variables that have been
logarithmically transformed.

42. Another potential endogeneity problem with these specifications could occur
if the absolute size of the wages were correlated with some unobserved factor affecting
assigned counsel outcomes relative to public defender outcomes in a county. In order to
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far as the CPI-adjusted attorney wage distribution, it does not change dra-

matically over the course of the years for which I have data. Each point

I consider (the tenth percentile, twenty-fifth percentile, and median) sees a

modest (less than a two-dollar increase in the hourly rate) rise between 1998

and 2000, but by 2004, each value is within one dollar of its respective level

from 1998. Nothing in these changes suggests a fundamental endogeneity

problem associated with considering these points in the distribution.

If changes in the outside labor market for attorneys are affecting the qual-

ity of the assigned counsel panel, I expect positive coefficients on variables

involving the high quality type’s outside option (assigned counsel∗median

attorney wage) and negative coefficients on those involving the low qual-

ity type’s outside option (assigned counsel∗10th percentile attorney wage in

specifications 1 through 6, assigned counsel∗25th percentile attorney wage

in specification 7). The results are given in Table 5, and it is clear that the

signs of the coefficients are in line with this theory, and most of these coef-

ficients are statistically significant, especially in those models where the

dependent variable is most serious, sentence, or duration. Indeed, the out-

come gap between public defenders and assigned counsel is sensitive to

changes in the outside option of either type. The results of the main specifi-

cation indicate that a one-dollar increase in the outside options of high qual-

ity types (which corresponds to roughly a 4% increase in the outside option)

increases the expected sentence length by roughly 0.5 months; a one-dollar

increase in the low quality type’s outside option (which corresponds to a

7.5% increase in the outside option) reduces expected sentence by roughly

0.9 months. These values represent roughly 5–10% of an average sentence.

For the sake of comparison, Abrams and Yoon (2007) find that an additional

year of attorney experience reduces the defendant’s expected sentence by

1.7%. Iyengar’s estimate of the effect of experience is significantly larger,

with a 1 year increase in experience reducing expected sentence by 5 months

(or 24% of an expected sentence). Thus, if such a change in the outside

options reduces the average experience on the assigned counsel panel by a

single year, then these results are not out-of-line with previous estimates.

account for this possibility, I have tested analogous specifications where I demean the
wage data within a given county (reducing the endogeneity concerns since unobserved
factors correlated with the absolute size of the wages are differenced out). This transfor-
mation does not materially affect the results.
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Changes in all the outcome measures seem especially sensitive to changes

in the outside option of the low quality type attorneys (even accounting for

the fact that a one-dollar change in a low quality type’s outside option is

bigger in percentage terms than a similar change for a high quality type).

The magnitudes of the coefficients related to the low quality attorney types

are often two to three times greater than those related to the high quality

attorney types. They indicate that a one-dollar increase in the low quality

type’s outside option reduces the probability that an assigned counsel case

results in a conviction on the most serious charge by more than 2% points

(relative to public defenders), and it reduces the expected duration of the

case by more than 5 days (relative to public defenders).

While these estimated effects are quite substantial in practical terms,

there are a number of factors that should be considered as a way of putting

these large relative magnitudes in context. First, these are CPI-adjusted dol-

lars, where the base is 1982–84. As a consequence, the increase in wages

leading to these changes in outcomes is actually larger than one dollar in

nominal terms (since the average CPI value in this subsample is 177.9, the

impact of a nominal hourly wage change of $1.78 is what is being mea-

sured). Secondly, since these estimates focus on one point in the distribu-

tion while holding fixed another point, I am essentially measuring how a

particular type of change in the spread between these points affects outside

options. A one-dollar change in either outside option represents a percent-

age change that is larger for the spread (on average 9%) than for either of

the outside options themselves. Thus, the wage changes leading to these

effects are more substantial than they might initially seem. Thirdly, to the

extent that unemployment patterns are correlated with these wage changes,

these effects represent the combined effect of the changes in both wages

and unemployment. Finally, it is worth noting that the standard errors are

relatively large, especially in the regressions where guilty is the dependent

variable, and less precise point estimates could lead to point estimates that

overstate the effect.

5.4. Outside Options and Changes in the Assigned Counsel Panel
in Franklin County, OH

I augment the analysis in the previous section by examining the changes

over time in the composition of the assigned counsel roster within a single
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county. I perform this analysis for Franklin County, Ohio because I have

individual-level data, which spans multiple years, on attorney compensation

for assigned counsel work in that county. I generate measures of attorney

quality by linking this information to Ohio Supreme Court records, which

contain information on an attorney’s initial date of registration in Ohio and

law school attended. These data sources allow me to examine whether the

observable characteristics of the attorneys on the assigned counsel roster

change in the manner predicted by economic theory when outside labor mar-

ket options change. Since the analysis in the previous section assumes that

attorney selection decisions related to assigned counsel work are affected

by exogenous changes in outside options, this analysis bolsters the assump-

tions underlying these models.43 It demonstrates that the wages that serve

as proxies for the outside options of different types of attorneys contain

information that affects these decisions.

In the Franklin County analysis, I examine the extent to which the com-

position of the assigned counsel panel changes, not the extent to which case

outcomes change.44 I make the assumption that additional years of experi-

ence practicing law in Ohio adds to an attorney’s quality. The findings in

Abrams and Yoon (2007), which link additional experience to more favor-

able defendant outcomes, certainly support this assumption and make attor-

ney experience an important characteristic to include in the analysis. I also

assume attending a law school with a higher ranking is positively correlated

43. It should be noted that it is certainly possible that the selection dynamics in
Franklin County, OH might not precisely mirror those in the other counties examined
in the paper. The population center in this county, the city of Columbus, is the fifteenth
largest city in the United States (U.S. Census Bureau, 2012, p. 34), so there are certainly
areas in the multi-county data set that have larger populations as well as areas that have
smaller populations. If larger (or smaller) population centers have different dynamics,
the Franklin County results may not completely capture those effects. The aim is to show
that the proposed mechanism by which variation in outside options ultimately affects
defendant outcomes can be supported empirically.

44. Since I do not have data on the resolution of individual cases handled by these
assigned counsel, I cannot link case outcome information to specific attorney character-
istics that would be correlated with attorney quality (so I am not addressing questions
like how much an extra year of experience affects the probability of a conviction). Also,
since I do not have data on the resolution of public defender cases in this county, I do not
have a baseline against which I can compare assigned counsel outcomes over time.
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Table 6. Summary Statistics, Franklin County Data

Variable Mean

Number of cases handled by AC panel 226.259
Number of attorneys on AC panel 92.454
All county attorneys proportion from first tier law schools 0.430
AC panel proportion from first tier law schools 0.248
All county attorneys years of experience 17.261
AC panel years of experience 16.106
Median attorney wage 19.913
Tenth-percentile attorney wage 11.082
Median wage—tenth-percentile wage 8.831

Data on assigned counsel (referred to in the table as “AC Panel”) come from Franklin County Common
Pleas Court and the registration records of the Ohio Supreme Court. Data on all attorneys from Franklin
County (referred to as “All County Attorney”) come from registration records of the Ohio Supreme Court.
Law school tiers determined by US News and World Report. These summary statistics are calculated based
on monthly averages for these variables from 2000 through 2008.

with an attorney’s quality.45 Then I measure how the average quality of the

attorneys on the panel, as measured in these ways, changes with the relative

value of outside options. This gives a sense of aggregate attorney selection

decisions and helps explain why assigned counsel outcomes change with

outside options. All data in this section is aggregated to the month level.

Summary statistics are given in Table 6.

To test how outside options affect the relative quality of the assigned

counsel panel, I create dependent variables that are each a difference

between a panel-level quality measure and a county-level quality measure.

More specifically, the dependent variables are:

1. (Average experience of attorneys on assigned counsel panel)

– (Average experience of active, registered Franklin County

attorneys).

2. (Percentage of attorneys on assigned counsel panel from first tier

law schools) – (Percentage of active, registered Franklin County

attorneys from first tier law schools).

I separately regress these dependent variables on the difference between

the CPI-adjusted median attorney wage in the area and the CPI-adjusted

45. This could either be due to the fact that institutions with a higher rank actually
do a better job training attorneys or simply because these institutions attract higher quality
candidates to begin with (or both).
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tenth-percentile attorney wage in the area:46

yt = β0 + β1(Median Attorney Wage

−10th PercentileAttorney Waget−k) + εt . (4)

The expectation is that if these outside options are driving attorney

selection onto assigned counsel panels, an increase in the wage differen-

tial reduces the aggregate quality of the panel (as it means the high type’s

outside option is improving relative to the low type). Therefore, I would a

negative β1 in the regressions with either of the dependent variables.

A key consideration is the timing of the incentives. What is of interest is

the wage differential that induces an attorney to be active on the panel, but

there is certainly a lag between when an attorney makes that decision and

when that attorney is compensated for a case that he or she handles. Since

I observe attorneys at the time they are paid, the relevant outside options to

consider are the ones that occurred some months before the attorney is paid

(that is, the outside options as they were at the time the attorney chose to be

active on the panel).

The sequence of events that occurs once an attorney decides to apply

to join the assigned counsel panel is as follows. Once an attorney applies

for the panel in Franklin County Common Pleas Court, he or she may

become eligible to receive appointments after the next in a series of stand-

ing monthly meetings of judges takes place. The average length of time

from arrest to adjudication is just under 6 months. At torneys then have

30 days after the case is resolved to submit their bills, and they receive pay-

ment roughly 2 weeks later.47 So, on average, there is roughly 7.5 months

between the submission of an application and being paid, although some of

these lags are undoubtedly shorter. Assuming that new assigned counsel are

handling multiple cases, I would expect to begin to observe them receiv-

ing payments earlier than 7.5 months after applying, since some of their

46. In this county, assigned counsel tend to have less experience and on average
attend lower quality institutions than the county average. If wages are correlated pos-
itively with experience and prestige of law school attended, then the lower end of the
attorney wage distribution would be the relevant portion for the sake of this analysis.

47. Information on the sequence of events and the associated timing was gathered
from correspondence with an Assigned Counsel Analyst in Franklin County.

D
ow

nloaded from
 https://academ

ic.oup.com
/aler/article-abstract/16/2/577/168436 by Tarlton Law

 Library user on 24 O
ctober 2018

297



612 American Law and Economics Review V16 N2 2014 (577–619)

cases would likely be resolved in their first few months of assigned coun-

sel work (the tenth percentile of cases involves a case duration of roughly

2 months, therefore 3.5 months would be the expected lag between applica-

tion and payment for those cases). Because this range exists, the appropriate

lagged wage differential likely varies randomly across attorneys.48 There-

fore, I consider each lagged wage differential from 3 months to 10 months

for the sake of completeness and as a robustness check (so, in the indices of

Equation (4), k = 3, 4, . . . , 10). Since wage differentials are highly corre-

lated on a month-to-month basis,49 I use the differential from only 1 month

in a given regression. However, it should be noted that when I use months

3 through 10 in the same regression, the eight wage differentials are jointly

significant. The results are reported in Table 7.

The gaps between the assigned counsel panel and Franklin County as a

whole change in a way that indicate attorney selection decisions are being

driven by changes in outside options. Furthermore, the point estimates peak

in the specifications where the wage differentials are lagged between 3 and

6 months, which is right in line with the expected amount of time between

applying for the panel and being compensated for a completed case (the

fact that the point estimates fall beyond this time horizon serves a sort of

falsification test). The results for the experience gap border on statistical

significance, having P-values that range between 0.104 and 0.150 for spec-

ifications between the 3-month lag and the 8-month lag. Regressions using

law school attended as the quality measure generate results that are signifi-

cant at the 5% level for 3-, 4-, and 5-month lags. These results lend support

to the assumptions underlying the multi-county analysis in Section 5.3.

Underlying both the multi-county and Franklin County analysis is the

assumption that the distribution of attorney quality is relatively constant

so that changes in the distribution of wages are not solely a reflection of

48. I am using the differential between the median attorney wage and the tenth-
percentile attorney wage because I believe, as describe in the earlier discussion of outside
options, it is the most appropriate one.

49. Data on attorney wages are collected by the BLS at one or two points in a
given year during the time frame I consider. In order to have monthly measures of these
wages, I have linearly interpolated between the data points found in the Occupational
Employment Statistics (OES) reports produced by the BLS when an actual estimate is
not available for a given month. When I do not interpolate and simply use the temporally
closest OES estimate for a given month’s wages, my results are similar.
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Figure 1. Percentage of Attorneys from Law Schools Ranked in First Tier, Both for
All of Franklin County and for Assigned Counsel Panel, by Month
Note: Data on assigned counsel come from Franklin County Common Pleas Court.
Data on attorney characteristics, both for those attorneys on the assigned counsel
panel and other attorneys, come from registration records of the Ohio Supreme
Court. Law school tiers determined by US News and World Report.

a changing labor force. Certain institutional factors in the legal profession

make this assumption more likely to be valid. For instance, there are high

switching costs associated with an attorney moving to a new state (having

to take that state’s Bar Examination, developing relationships with new col-

leagues, etc.). It is also clear from the Franklin County data that changes in

the composition of the county’s attorney pool are gradual, certainly more

gradual than changes in the composition of the assigned counsel panel.

Figure 1 contrasts the degree of change in the composition of these two

groups over the 9 years for which the data are available. The percentage

of attorneys from first tier law schools remains relatively constant in the

county as a whole, though this measure of quality is quite volatile in the

assigned counsel panel. While this visual evidence from a single county
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does not eliminate the possibility that a changing composition of local attor-

neys could affect the multi-county analysis, it does suggest that change in

the attorney population of a particular county is at the very least a slow-

moving process.

6. Conclusion

In this paper, I have made quantitative comparisons between the two

major systems for representing indigent defendants in state courts: pub-

lic defenders and assigned counsel. I have shown that assigned counsel

generate significantly less favorable outcomes for indigent defendants than

public defenders, results quantitatively in line with previous work on indi-

gent defense at the federal level. This is true for a variety of specifica-

tions and outcome measures, including likelihood of being convicted of the

most serious charged offense, sentence length, and speed with which cases

are resolved.

My findings indicate that changes in the outside labor market options

of attorneys of different quality levels significantly affect the outcome gap

along most of the dimensions considered here. In looking at attorney-level

data from one county’s assigned counsel panel, I see evidence that changes

in outside options affect the overall quality of the assigned counsel panel in

a way consistent with these selection incentives. This, at least partially, sug-

gests why across dozens of large counties I see the outcome gap between

public defenders and assigned counsel widening further when exogenous

fluctuations in the local labor market induce relatively more low qual-

ity attorneys to choose assigned counsel work. This widening pattern is

robust, holding across a number of specifications. This selection effect is

certainly important from a policy perspective. The committees involved in

approving candidates for this kind of work could benefit from simply being

aware of these connections between outside labor market fluctuations and

assigned counsel panel quality and outcomes, understanding that certain

circumstances might lead to an increase in low quality applicants for this

type of work. With these considerations in mind, perhaps additional institu-

tional controls and standards could be put in place to mitigate the impact of

these effects.
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Appendix A. Results of Tests of Random Assignment
Hypothesis

Joint significance of defendant characteristics

County id F-stat P-value Reject randomness Obs

Alameda CA 1.9 0.0663 1,359
Allegheny PA 0.74 0.6366 194
Baltimore (City) MD 0.76 0.6217 310
Baltimore (County) MD 1.36 0.2198 353
Bronx NY 0.95 0.4689 537
Broward FL 2.76 0.0075 X 1,101
Contra Costa CA 0.14 0.9948 486
Cook IL 0.15 0.9945 2,666
Dade FL 1.05 0.3929 2,578
Dallas TX 1.1 0.3615 834
DuPage IL 0.13 0.9957 217
Duval FL 0.49 0.8404 105
El Paso TX 0.87 0.533 450
Erie NY 0.46 0.8598 223
Essex MA N/A N/A X 115
Essex NJ 0.82 0.5747 926
Fairfax VA 1.45 0.1846 255
Franklin OH 0.41 0.8986 285
Fulton GA 0.74 0.6383 327
Hamilton OH 1.05 0.3964 512
Harris TX 1.16 0.3253 1,720
Hillsborough FL 1.66 0.1162 748
Honolulu HI 1.77 0.0915 557
Jackson MO 0.47 0.8592 370
Jefferson AL 1.08 0.3765 518
Jefferson KY N/A N/A X 54
King WA 1.45 0.1819 477
Kings NY 1.34 0.2278 609
Los Angeles CA 3.18 0.0023 X 5,511
Macomb MI N/A N/A X 3
Maricopa AZ 0.72 0.6541 1,958
Marion IN 0.43 0.8825 1,448
Middlesex MA 1.56 0.1458 387
Milwaukee WI 1.73 0.0988 813
Monroe NY 2.55 0.0143 X 389
Montgomery MD 0.62 0.742 501
Montgomery PA 0.85 0.5607 45
Nassau NY N/A N/A X 19
New Haven CT N/A N/A X 105
New York NY 2.36 0.0227 X 441
Orange CA 0.87 0.5314 1,597
Orange FL 0.64 0.7245 852
Palm Beach FL 0.65 0.716 593
Philadelphia PA 5.42 0 X 2,002

(Continued)
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Appendix A. Continued

Joint significance of defendant characteristics

County id F-stat P-value Reject randomness Obs

Pima AZ 1.46 0.1765 1,150
Pinellas FL 1.52 0.1557 851
Queens NY 0.87 0.5294 274
Riverside CA 1.14 0.3383 1,037
Sacramento CA 1.18 0.3122 697
Salt Lake UT 0.87 0.531 685
San Bernardino CA 2.86 0.0057 X 1,693
San Diego CA 1.06 0.3892 510
San Francisco CA 1.06 0.3892 580
San Mateo CA N/A N/A X 243
Santa Clara CA 3.51 0.001 X 1,592
Shelby TN 1.79 0.0894 287
St Louis MO 0.19 0.9879 390
Suffolk MA 1.71 0.1082 228
Suffolk NY N/A N/A X 53
Tarrant TX N/A N/A X 530
Travis TX N/A N/A X 265
Ventura CA 0.83 0.5642 309
Washington DC N/A N/A X N/A
Wayne MI 2.45 0.017 X 1,194
Westchester NY N/A N/A X N/A

Figures were computed from Bureau of Justice Statistics data from “State Court Processing Statistics” files.
The dependent variable in these regressions is a dummy that takes on the value of one when a case is handled
by assigned counsel and zero when it is handled by a public defender. Defendant characteristics include the
defendant’s race, sex, status within the criminal justice system, prior convictions, and prior incarcerations.
Random assignment hypothesis is rejected when P-value is <0.05.
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4/26/2019 County Data Sheet - Indigent Defense Data for Texas

tidc.tamu.edu/public.net/Reports/DataSheet.aspx?cid=105 1/2

Show/Hide Upper Section

Home County ID Plans County ID Expenditures & Cases TIDC Grants and Funding County Dashboard

Hays County Data Sheet

Category Texas 2018 2018 2017 2016 2015 2014

Population (Non-Census years are estimates) 28,525,596 218,889 205,502 199,344 187,902 179,767

Felony Charges Added (from OCA report) 288,260 1,653 1,471 1,380 1,107 1,214

Felony Cases Paid 215,240 934 909 814 737 751

% Felony Charges Defended with Appointed Counsel 75% 57% 62% 59% 67% 62%

Felony Trial Court-Attorney Fees $127,990,245 $712,558 $583,839 $534,161 $422,388 $454,139

Total Felony Court Expenditures $144,671,726 $866,829 $715,084 $650,520 $494,894 $584,207

Misdemeanor Charges Added (from OCA report) 467,851 4,320 4,924 4,224 3,758 3,610

Misdemeanor Cases Paid 214,494 956 698 638 888 843

% Misdemeanor Charges Defended with Appointed Counsel 46% 22% 14% 15% 24% 23%

Misdemeanor Trial Court Attorney Fees $43,911,167 $171,763 $143,303 $125,578 $192,423 $182,637

Total Misdemeanor Court Expenditures $44,786,546 $196,168 $164,123 $148,876 $212,073 $191,141

Juvenile Charges Added (from OCA report) 28,970 115 161 123 92 80

Juvenile Cases Paid 41,578 175 132 223 160 112

Juvenile Attorney Fees $11,805,587 $27,580 $14,171 $24,813 $17,862 $14,922

Total Juvenile Expenditures $12,312,690 $27,580 $14,171 $24,813 $17,900 $14,922

Total Attorney Fees $189,152,540 $938,162 $813,730 $737,211 $683,992 $745,351

Total ID Expenditures $276,229,545 $1,117,171 $978,428 $896,600 $782,578 $909,182

Increase In Total Expenditures over 2001 Baseline 211% 173% 139% 119% 91% 122%

Total ID Expenditures per Population $10 $5 $5 $4 $4 $5

Commission Formula Grant Disbursement $23,320,001 $121,694 $166,823 $120,871 $125,002 $230,526

Costs Recouped from Defendants $10,281,678 $59,391 $61,633 $68,713 $76,336 $82,697

[Note 1] 2018 population estimate is not available yet so the population estimates for 2017 are shown in its place. It will be updated later when it's available.
  

[Note 2] Not all cases paid or disposed are reflected. Appeals are excluded. Public Defender cases are included in counts. PD expenditures are excluded except for Total ID
Expenditure value. From 2010 forward, NR for Cases Added means that county has not reported to OCA and an asterisk (*) indicates the number of months a county reported is
less than 12.

INDIGENT DEFENSE DATA FOR TEXAS
Welcome to the Texas Indigent Defense Commission’s
clearinghouse of information on indigent defense. The purpose of
this website is to provide information to the public and to serve
Texas counties.
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Who’s better at defending criminals? Does type of defense attorney matter in terms of 
producing favorable case outcomes 

By Thomas H. Cohen*  

The role of defense counsel in criminal cases constitutes a topic of substantial importance for 
judges, prosecutors, defense attorneys, scholars, and policymakers. What types of defense 
counsel (e.g., public defenders, privately retained attorneys, or assigned counsel) represent 
defendants in criminal cases and how do these defense counsel types perform in terms of 
securing favorable outcomes for their clients? These and other issues are addressed in this article 
analyzing felony case processing data from the Bureau of Justice Statistics (BJS). Specifically, 
this paper examines whether there are differences between defense counsel type and the 
adjudication and sentencing phases of criminal case processing. Results show that private 
attorneys and public defenders secure similar adjudication and sentencing outcomes for their 
clients. Defendants with assigned counsel, however, receive less favorable outcomes compared 
to their counterparts with public defenders. This article concludes by discussing the policy 
implications of these findings and possible avenues for future research.  

Introduction 

The Sixth Amendment to the U.S. Constitution establishes the right to counsel in Federal 

criminal prosecutions. The U.S. Supreme Court expanded the defense counsel right for indigent 

defendants in a series of cases decided in the 1960s and 1970s. One of the landmark decisions 

that occurred during this period was Gideon v. Wainwright (372 U.S. 335 (1963)) where the U.S. 

Supreme Court held that a defendant charged with a felony, including state crimes, had the right 

to government provided counsel. The Supreme Court further extended the defense counsel right 

to juvenile court proceedings in the In re Gault case (387 U.S. 1 (1967)) and to defendants facing 

imprisonment for either felony or misdemeanor offenses in Argersinger v. Hamlin (407 U.S. 25 

(1972)). More recently the Court held in Alabama v. Shelton (535 U.S. 654 (2002)) that indigent 

defendants are entitled to court appointed counsel even when facing a suspended jail term.  

                                                            
* Statistician, Bureau of Justice Statistics 810 7th Street, NW, Washington DC 20531 Email: 
Thomas.H.Cohen@usdoj.gov. Special thanks to my colleagues at the Bureau of Justice Statistics including Duren 
Banks and Michael Planty for reviewing and commenting on earlier drafts of this paper. The views and opinions 
expressed in this paper are solely the author’s. They do not represent the views of the Bureau of Justice Statistics, 
the Office of Justice Programs, or the U.S. Department of Justice. 
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While the Supreme Court has recognized the right to defense counsel in most criminal 

proceedings, it has not mandated how the provision of criminal defense should be provided by 

the states. For this reason, states have adopted a variety of approaches to defending the 

criminally accused including the utilization of some combination of public defender systems, 

assigned counsel programs, or contract attorneys (Neubauer and Fradella, 2011). In addition, 

defendants with the means can always hire their own attorneys for the purpose of criminal 

defense. The ability of some defendants to hire their own attorneys, coupled with the fact that 

many defendants do not have the means to pay for legal representation, raises questions of 

attorney effectiveness. What types of defense counsel represent criminal defendants and how do 

these attorneys perform in terms of securing favorable outcomes for their clients? Are private 

attorneys more effective in keeping their clients from being convicted and protecting those 

convicted clients from harsher punishments than public defenders or assigned counsel? How do 

assigned counsel systems perform in comparison to public defenders? Are assigned counsel 

securing dismissals and obtaining sentences at rates similar to that of public defenders? 

This article will address these key questions about the role of defense counsel in criminal 

cases. First, it will detail the types of defense counsel currently employed in state courts and 

highlight prior research examining the effectiveness of public defenders, assigned counsel and 

private attorneys. The data utilized in this article will be described and then a bivariate analysis 

examining how frequently the various types of defense counsel including public defenders, 

assigned counsel and private attorneys are employed and whether key case outcomes including 

the likelihood of conviction, incarceration, and sentence length vary by these defense attorneys 

will be provided. This paper will then build on the bivariate findings by attempting to model the 

outcomes of conviction, incarceration, and sentence length for the purpose of discerning whether 
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associations at the bivariate level hold when other factors related to these outcomes are 

statistically controlled. Model results will be explicated and the article will conclude by 

discussing the possible repercussions and implications inherent in the current research.  

Types of defense counsel in state courts 

Although the U.S. Supreme Court requires states to provide representation to indigent 

defendants, the method of defense counsel provision is not specified. Consequently, states have 

adopted different approaches to providing counsel for poor defendants. The major types of 

publicly financed defense counsel representation provided by the states include some 

combination of public defender systems, assigned counsel programs, or contract attorneys 

(Neubauer and Fradella, 2011; Spangenberg and Beeman, 1995). These systems of indigent 

defense are applied in a blended format throughout the states. Some states, for example, employ 

statewide public defender systems but still utilize contract or assigned counsel in conflict cases 

or as a means of alleviating heavy caseloads. Other states have no centralized mechanism of 

public defense and employ differing methods of indigent representation at the local level with 

some counties using public defenders and others employing contract attorneys or assigned 

counsel in the same state (Farole and Langton, 2010; Spangenberg and Beeman, 1995). 1 

Of all the methods of indigent representation, the system of assigned counsel is perhaps 

the oldest (Neubauer and Fradella, 2011). Assigned counsel systems involve the appointment by 

the courts of private attorneys as needed from a list of available attorneys. Assigned counsel 

systems consists of either an ad hoc structure where private attorneys are appointed by judges on 

a case by case basis or coordinated systems in which an administrator oversees the appointment 

                                                            
1 While there are no nationwide statistics on the prevalence of these three forms of indigent defense, a survey of 
indigent defense systems in the nation’s 100 most populous counties conducted in 2000 showed public defenders 
handling 82%, assigned counsel 15%, and contract attorneys 3% of the 4.2 million cases disposed of in these 
counties (DeFrances and Litras, 2000). 
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of counsel (Neubauer and Fradella, 2011; Spangenberg and Beeman, 1995). Assigned counsel 

systems have been criticized for appointing attorneys with inadequate skills, experience, and 

qualifications to represent indigent defendants. This problem is especially acute in counties with 

ad-hoc assignment systems where recent law school graduates or attorneys of marginal 

capabilities will sometimes take clients as a means of gaining trial experience or supplementing 

income (Neubauer and Fradella, 2011; Iyengar, 2007; Beck and Shumsky, 1997; Spangenberg 

and Beeman, 1995; Gist, 1989-1990). Scholars specializing in indigent defense, however, argue 

that these weaknesses can be overcome by the establishment of administrative oversight 

organizations whose purpose is to ensure that appointed counsel have the requisite skills and 

qualifications to provide adequate defense. These oversight boards can also provide supervision, 

training, and support for attorneys selected to participate in assigned counsel systems 

(Spangenberg and Beeman, 1995). 

Compared to assigned counsel systems, contract attorneys are a more recent approach for 

providing indigent representation through the private market (Neubauer and Fradella, 2011). 

Contract attorneys involve governmental units reaching agreements with private attorneys, bar 

associations, or law firms to provide indigent defense services for a specific dollar amount and 

time period (Spangenberg and Beeman, 1995; Worden, 1993, 1991). Although contract systems 

can limit the costs governments pay for indigent defense, critics argue that these systems could 

reduce the quality of representation as law firms underbid each other in an effort to secure 

competitive contracts. In some markets, however, contract systems have failed to reduce the 

costs of indigent defense and have actually resulted in higher defense costs as a result of not 

enough attorneys being available to generate competitive markets (Spangenberg and Beeman, 

1995; Worden, 1990-1991). 
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Of all forms of indigent defense, the most popular and widely used are public defender 

programs. Under a public defender system, salaried staff attorneys render criminal indigent 

defense services through a public or private nonprofit organization or as direct government 

employees. The first public defender program started in Los Angeles County in 1913 and spread 

gradually until the Supreme Court decisions of Gideon and Argersinger resulted in a more rapid 

expansion (Neubauer and Fradella, 2011; Spangenberg and Beeman, 1995). The administration 

and funding of public defender programs occurs at either the state or county levels. In 2007, 22 

states administered and provided funding to public defender offices at the state level, while in the 

remaining 27 states and the District of Columbia, public defender offices were funded and 

administered at the local level (Farole and Langton, 2010; Langton and Farole, 2010).  

Public defender programs have a variety of strengths which have been discussed 

extensively in the literature. The principle benefits of the public defender system are that it 

provides indigent defendants with access to professional legal staff with the training, experience, 

and skills to provide adequate legal defense. Public defenders offices can also employ 

investigative and other support services that might not be available through assigned counsel or 

contract programs (Neubauer and Fradella, 2011; Spangenberg and Beeman, 1995). Lastly, 

intensive interactions with prosecutors and judges enable public defenders to forge close 

relationships with key members of the courtroom workgroup ensuring that these attorneys are 

well positioned to strike favorable bargains for their clients (Hartley, Miller, and Spohn, 2010; 

Fleming, Nardulli, and Eisenstein, 1992; Champion, 1989; Heumann, 1978). 

Criticisms of public defender programs center on issues related to funding and co-

optation. In many jurisdictions, public defender programs are not allocated enough resources to 

keep up with expanding caseloads which could prevent them from adequately representing their 
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clients (Spangenberg and Beeman, 1995). Another key criticism concerns the phenomena of 

public defenders being pressured by members of the courtroom workgroup to emphasize rapid 

case processing over vigorous criminal defense. Public defenders often work in an environment 

in which judges and prosecutors stress the need to process large numbers of defendants who are 

either factually or legally guilty. Some argue that the rapid processing of these defendants, as 

opposed to an adversarial forum where prosecutors and public defenders forcefully represent 

their positions before neutral judges, defines the true nature of the courtroom workgroup and 

criminal case processing (Heumann, 1978; Blumberg, 1966-1967). By placing a premium on the 

expeditious disposition of factually or legally guilty defendants, public defenders face enormous 

pressures to cooperate with judges and prosecutors by encouraging their clients to plead guilty 

rather than mount strong adversarial defenses (Hartley, Miller, and Spohn, 2010; McCoy, 1993; 

Fleming, Nardulli, and Eisenstein, 1992; Feeley, 1992; Heumann, 1978). 

Defendants who don’t wish to avail themselves of indigent representation, and who have 

the means of doing so, can hire a private attorney. Since private attorneys are not part of the 

courtroom workgroup, they cannot be as easily pressured into emphasizing expeditious case 

resolution over vigorous advocacy. In theory, private attorneys should be able to forcefully 

represent their clients without taking into consideration their relationships with the local judges 

or prosecutors. Private attorneys might also have the financial resources to mount a stronger 

defense than their indigent counterparts (Neubauer and Fradella, 2011; Hartley, Miller, and 

Spohn, 2010).  

In spite of these potential strengths, several factors call into question whether private 

attorneys are truly superior to indigent counsel. Private attorneys rarely have the opportunity to 

specialize solely in the practice of criminal defense. Unlike their public defender counterparts, 
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most private practices have a multitude of different case types which prevents these attorneys 

from developing the levels of professionalism and expertise approaching that of public defenders 

in the area of criminal law and procedure (Hanson, Ostrom, Hewitt, and Lomvardias, 1992). 

Also, the weaker relationships between private attorneys and other courtroom actors might 

hinder these attorneys from striking deals with prosecutors that public defenders, who are more 

integrally ensconced with the court community, might be able to reach (Hartley, Miller, and 

Spohn, 2010; Fleming, Nardulli, and Eisenstein, 1992; Feeley, 1992; Champion, 1989).  

Prior research on the effect of attorney type on case outcomes 

There is an extensive literature comparing different attorney types in terms of their 

effectiveness in securing favorable outcomes for their clients (Feeney and Jackson, 1990-1991). 

Most of this literature examines whether public defenders represent their clients as effectively as 

private counsel in terms of securing acquittals or dismissals, keeping their clients from being 

incarcerated, or ensuring that the shortest possible sentences are imposed on their clients 

(Hanson, Ostrom, Hewitt, and Lomvardias, 1992).2 Evaluations comparing public defenders to 

assigned counsel or contract attorneys regarding the abovementioned outcome characteristics are 

less frequent.  A brief overview of the literature examining whether public defenders do better at 

criminal defense than private attorneys or assigned/contract counsel is provided below. 

The majority of studies show defendants with public defenders receiving adjudication, 

incarceration, and sentencing outcomes that are not appreciably different compared to those with 

private attorneys (Feeney and Jackson, 1990-1991). Some notable studies comparing public 

defenders to private attorneys include Hartley, Miller and Spohn (2011) examination of counsel 

                                                            
2 Another type of literature examines the relationship between attorneys and their clients through a variety of “input” 
measures including number of meetings, time of first meeting, and level of legal work for a particular case (Harlow, 
2000; Hanson, Ostrom, Hewitt, and Lomvardias, 1992). Since this article focuses on outcomes and not attorney 
client relationships, this line of research is omitted from further discussion.  
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type effects in criminal cases processed in Cook County; Williams (2002) study of the efficacy 

of private vs. public defenders in a northern Florida jurisdiction; Hanson, Ostrom, Hewitt, and 

Lomvardias (1992) evaluation of defense counsel effectiveness in nine jurisdictions; and 

Nardulli, Eisenstein, and Flemming (1988) exploration of defense counsel as part of a general 

examination of criminal case processing in nine counties located in several mid-western states.3 

For the most part, these studies found that defendants represented by public defenders do not 

receive disadvantageous outcomes compared to their counterparts with private attorneys. 

Although most studies find public defenders and private attorneys securing similar 

outcomes for their clients, some research shows private attorneys doing better at criminal 

defense. A study conducted by Hoffman, Rubin, and Shepherd (2005) showed defendants with 

private attorneys receiving shorter prison sentences than those with public defenders. Other 

studies have found that attorney type can influence pretrial release decisions, charge reductions, 

and sentencing outcomes in certain contexts (Hartley, Miller and Spohn, 2011). Lastly, several 

studies show private attorneys obtaining favorable results for some outcomes such as 

incarceration decisions but not for the remainder of outcomes including likelihood of conviction 

and length of imposed sentence (Hanson, Ostrom, Hewitt, and Lomvardias, 1992). 

Empirical studies comparing public defenders to assigned attorneys or contract counsel 

are less frequent. Several earlier studies including Hermann, Single, and Boston (1977) 

evaluation of defense counsel types among 3,000 felony cases processed in Los Angeles, New 

York, and Washington, DC and others conducted by Radtke, Semple, and Cohen (1982) and 

Clarke and Koch (1980) found that defendants represented by public defenders and assigned 

counsel received similar outcomes (Feeney and Jackson, 1990-1991). The National Center for 

                                                            
3 For an excellent summary of earlier studies on this issue see Feeney and Jackson (1990 – 1991). For a more recent 
overview of this topic, see Hartley, Miller and Spohn (2011). 
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State Courts evaluation of several indigent defense types including public defenders, assigned 

counsel, and contract attorneys also showed little discernible differences among these various 

types of defense counsel (Hanson, Ostrom, Hewitt, and Lomvardias, 1992). 

Several recent studies comparing public defenders to assigned counsel, however, have 

found assigned counsel producing less favorable outcomes for their clients. In a study comparing 

defendants represented by public defenders to those with court appointed counsel in federal 

district courts, Iyengar (2007) found that defendants with assigned counsel were more likely to 

be convicted and receive longer sentences than defendants with public defenders. Another study 

conducted by Roach (2010) using a sub-sample of felony cases from the State Court Processing 

Statistics (SCPS) project discerned assigned counsel obtaining noticeably less favorable 

outcomes for their clients compared to public defenders. In addition to these studies, research has 

also shown assigned counsel performing poorly when compared to private attorneys (Beck and 

Shumsky, 1997; Champion, 1989). 

In summary, these studies have advanced our understanding of how counsel type may 

influence case processing outcomes. Overall, these studies show private attorneys and public 

defenders obtaining similar results for their clients; however, they also provide some evidence 

suggesting that assigned counsel are less effective advocates than other types of criminal 

attorneys. While this research has illuminated how the different types of defense counsel might 

affect case processing outcomes, there are some limitations that could be addressed by the 

current study. First, most studies involve comparisons of either public defenders to private 

attorneys or public defenders to assigned counsel. Few research efforts attempt to examine the 

impact of private attorneys, public defenders, and assigned counsel on case outcomes 

simultaneously. In addition, many of these studies have at most a limited number of jurisdictions 
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or relied on relatively dated data. Moreover, the few multijurisdictional studies on this topic did 

not take advantage of the statistical techniques currently available to account for the hierarchical 

nature of their data. Nor did many of the abovementioned studies address the problem of possible 

sample selection biases that could occur as case outcomes are followed from charging through 

adjudication and sentencing (Berk, 1983). Lastly, there have been few recent studies comparing 

public defenders to assigned counsel in state court systems. Of the two research efforts 

mentioned, one focused on comparing assigned counsel to public attorneys in the federal courts 

and the other used a sub-sample of felony case processing data from the State Court Processing 

Statistics (SCPS) project (Roach, 2010; Iyengar, 2007).4  

This article will attempt to address these limitations by using more updated state level 

felony data, by examining data covering a larger and more varied number of jurisdictions, and by 

applying statistical techniques that can handle the sampling framework and sample selection 

biases of the data being analyzed. This article will also attempt a more in-depth comparison of 

assigned counsel to public defenders than has been attempted in prior studies.5 Specifically, this 

article will attempt to address the following research questions: 

• How do public defenders, private attorneys, and assigned counsel compare in 
terms of securing favorable outcomes for their clients? Are defendants 
represented by private attorneys or assigned counsel more or less likely to be 
convicted, incarcerated, or sentenced to prison than their counterparts represented 
by public defenders? Are defendants with private attorneys or assigned counsel 
sentenced to shorter or longer periods of confinement than those with public 
defenders? 
 
 

                                                            
4 Roach (2010) used data only in instances where random assignment between public defenders and assigned 
counsel could be supported with the SCPS data. For these reasons, counties relying solely on public defenders or 
assigned counsel were excluded from that analysis. 
5 It should be noted that assigned counsel refers to both attorneys working under an assigned counsel system and 
contract attorneys. For reasons that are further described in the methodology section, the data examined do not 
distinguish assigned from contract attorneys. 
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• Are defendants represented by private attorneys or assigned counsel receiving 
more or less advantageous outcomes for certain offense categories? For example, 
are defendants charged with violent crimes in a better or worse position if they are 
represented by private attorneys or assigned counsel compared to their 
counterparts with public defenders? 

 

• What are the characteristics of defendants represented by the different types of 
defense attorneys? Are defendants retaining private counsel different in terms of 
their offense charge seriousness, criminal history, and demographic characteristics 
compared to defendants represented by public defenders or assigned counsel? Are 
indigent defendants represented by assigned counsel or public defenders 
comparable concerning their most serious criminal charges, criminal histories, 
and demographic characteristics?  

Data used to examine the effect of defense counsel on criminal case outcomes 

This article analyzed data from the State Court Processing Statistics (SCPS) series, 

covering felony cases filed in May of even-numbered years in 2004 and 2006. SCPS is a biennial 

data collection series sponsored by the Bureau of Justice Statistics that examines felony cases 

processed in a sample of 40 of the nation’s 75 most populous counties. The SCPS sample is a 2-

stage stratified sample, with 40 of the nation’s 75 most populous counties selected at stage one 

and a systematic sample of state court felony filings (defendants) within each county selected at 

stage two.  Counties selected to participate in SCPS provide a list of defendants charged with a 

felony on certain randomly selected business days of May of an even number year and these 

cases are followed until case disposition or May 31st of the following year. Weights are applied 

so that these data represent felony case processing for the entire month of May in the nation’s 75 

most populous counties.6  

Each SCPS data collection tracks approximately 15,000-16,000 felony defendants for up 

to one year. A variety of information is collected on these defendants including the types of 

arrest charges filed against felony defendants, conditions of pretrial release, and pretrial 

                                                            
6 For more information about the SCPS methodological framework, see Cohen and Kyckelhahn (2010) report titled 
Felony Defendants in Large Urban Counties, 2006 at http://bjs.ojp.usdoj.gov/. 
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misconduct. The adjudication outcomes encompassing the dismissal, diversion, guilty plea, and 

trial conviction rates for felony defendants are also recorded.  For those defendants convicted, 

information on the sentencing of felony defendants including the imposition of prison, jail, and 

probation sentences are provided. The SCPS project, moreover, obtains data on the defendant’s 

demographic characteristics, criminal justice status at the time of arrest, and prior arrests and 

convictions. 

In addition to this case and defendant level data, the SCPS series also obtains information 

on the types of defense counsel representing felony defendants in state courts located in the 

nation’s 75 most populous counties. Specifically, SCPS collects information on whether the 

defendant was represented by a public defender, assigned counsel, or private attorney at the time 

of case adjudication. SCPS also identifies those defendants who decided to proceed without an 

attorney (pro-se) at the time of case adjudication.  

There are many challenges associated with collecting data on defense counsel type for 

felony defendants in state courts. First, many jurisdictions do not capture information on defense 

counsel in a way that is readily accessible for the SCPS project. In prevision iterations of SCPS, 

the difficulties associated with collecting defense counsel information resulted in a high 

proportion of felony cases with missing data for this particular element. For example, defense 

counsel data were missing for approximately two-fifths of defendants in the 1992 and 1994 

SCPS collections and were not available for about a third of defendants tracked in the 1996 

through 2002 SCPS series. The 2004 and 2006 SCPS projects witnessed a decline in missing 

defense counsel data to about 25% of all SCPS cases. Since the two most recent SCPS iterations 
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had fewer defendants with missing defense counsel data, this article focuses on these newer 

datasets and excludes earlier years.7  

The other challenge inherent in collecting information on defense counsel type is that 

there can be substantial churn in who represents defendants in court. Defendants, at times, will 

ask for or demand a change in defense counsel and attorneys have been known to withdraw from 

cases in which they are in conflict with clients over legal strategy or compensation. 

Unfortunately, by focusing on attorney type at the date of case disposition, SCPS is unable to 

measure or ascertain possible movements of attorneys on and off specific cases. Lastly, SCPS 

does not distinguish assigned counsel from contract attorneys. Both types of defense counsel 

representation are treated as the same and are labeled as “assigned counsel” for the purposes of 

this article. Although it cannot be stated with certainty what proportion of assigned counsel are 

contract attorneys, an examination of indigent defense systems in the 100 most populous 

counties showed contract attorneys accounting for a relatively small percent of indigent defense 

systems in highly populated jurisdictions (DeFrances and Litras, 2000). 

Before delving into the statistical models examining the impact of defense counsel on 

case outcomes, it’s important to use descriptive techniques to see how frequently public 

defenders, assigned counsel and private attorneys are employed in felony cases and examine 

whether felony defendants are similar or different in terms of their offense seriousness, criminal 

                                                            
7 Although the defense counsel field has improved, the fact that this information was missing for 25% of cases raises 
the possibility that the results in this article could change if defense counsel information were available for all cases 
tracked in the SCPS sample. While it’s impossible to determine with certainty what would happen if defense counsel 
data were obtainable for all SCPS cases, the influence of missing data can checked through an imputation procedure. 
Imputation techniques were used to estimate defense counsel type for cases that did not have this information. These 
techniques assessed the effect of missing data by comparing results in which defense counsel type were estimated 
against results in which the categories of defense representation were not available. Results were not appreciably 
different between the imputed and non-imputed data at the bivariate and multivariate levels. Since only minor 
changes occur with using imputed data and since it’s generally not suggestible to impute when data are missing for 
over 10% of cases, this article did not rely on the imputed data for further analysis. 
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histories, and demographic characteristics across these various forms of defense counsel. A 

descriptive analysis can also illuminate whether key case outcomes including the likelihood of 

conviction, incarceration, and sentence length vary by these defense attorneys without the 

complexities inherent in statistical model building. The descriptive results follow below. 

Descriptive analysis of characteristics of felony defendants by attorney type and 
relationship between attorney type and case outcomes 
 

An analysis of defense counsel among felony defendants shows the vast majority 

employing some form of indigent representation. In 2004 and 2006, about 80% of defendants 

charged with a felony in the nation’s 75 most populous counties reported having public 

defenders or assigned counsel, while 20% hired an attorney (table 1). Among the estimated 

69,000 felony defendants using publicly financed defense services, approximately three-fourths 

were represented by public defenders.  Defendants charged with property or drug crimes were 

slightly more likely to have been represented by public defenders or assigned counsel (80%) than 

those charged with public-order (74%) or violent (76%) offenses. Interestingly, about 2% of 

felony defendants proceeded pro-se, meaning that they represented themselves in court. Since 

this research is interested in examining the relationship between defense counsel type and 

criminal case processing outcomes, these pro-se defendants are excluded from the remainder of 

this analysis.8 

                                                            
8 See Hashimoto (2007) for an analysis of the implications of proceeding without an attorney in criminal cases.  
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Table 1. Types of defense counsel, by most serious arrest charge category, 
in the nation's 75 most populous counties, 2004 & 2006

Most serious Number of
arrest charges defendants

All defendants 87,661 60 % 19 % 20 % 2 %
Violent 19,059 57 19 22 2
Property 26,844 59 20 18 2
Drug 32,387 63 17 18 2
Public-order 9,371 55 20 25 1

defender counsel attorney

Percent of felony defendants represented by - 
Public Assigned Private

Pro - se

 

 

 Analyzing the distribution of offense charges across the defense counsel categories 

provides another method for examining the variation of legal counsel for felony defendants. For 

the general and specific SCPS offense categories, defendants with public defenders and assigned 

counsel were charged with relatively similar offenses9; however, defendants with private 

attorneys had a different distribution of offense charges compared to defendants with public 

defenders or assigned counsel (table 2).10 In terms of specific offense charges, a greater 

percentage of rape/sexual assault, drug trafficking, and public-order defendants clustered around 

private attorneys compared to their indigent counterparts. For example, 7% of defendants 

represented by private attorneys were charged with rape or other violent11 crimes, while about 

4% of defendants with public defenders or assigned counsel were charged with these offenses. 

Private attorneys also had a higher proportion of their clients charged with drug trafficking 

(17%) compared to their assigned counsel (13%) or public defender (14%) counterparts. In 

                                                            
9 Chi-square statistic of 2.5, p > .05 demonstrates no statistically significant difference between the offense 
distributions for defendants represented by public defenders and assigned counsel. For the remainder of the 
descriptive section, chi-square and other tests of significance are reported only in instances where the categories of 
defense counsel significantly differ from each other.  
10 Chi-square tests of offense distributions between private attorneys and public defenders (23.4, p < .001) and 
private attorneys and assigned counsel (4.1, p < .05). 
11 A large portion of “other” violent offenses includes non-rape sexual offenses. 
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addition, private attorneys represented more defendants charged with public-order offenses 

(14%) than public defenders (10%) or assigned counsel (11%). 

Although the offense distributions between defendants represented by public defenders 

and assigned counsel were not significantly different, there were some disparities worth noting. 

In particular, a slightly higher proportion of defendants with public defenders were charged with 

other drug (e.g., drug possession) offenses (25%) than their equivalents with assigned counsel 

(21%). Also, defendants with assigned attorneys witnessed a somewhat higher number of 

charges involving very violent crimes such as murder, rape, or robbery (8%) than defendants 

with public defenders (6%). 
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Table 2. Comparing types of defense counsel, by most serious arrest charge category, 
in the nation's 75 most populous counties, 2004 & 2006

Most serious
arrest charges
General categories

Violent 21 % 22 % 25 %
Property 30 33 29
Drug 39 34 33
Public-order 10 11 14

Specific categories
Murder 0.4 % 0.7 % 0.6 %
Rape 0.5 0.9 1.6
Robbery 5.5 6.7 5.1
Assault 11.1 11.2 11.8
Other violent 3.3 2.6 5.4
Burglary 8.8 8.9 7.3
Larceny-theft 8.6 8.3 8.0
Motor vehicle theft 4.0 3.9 1.7
Forgery 2.7 3.3 3.0
Fraud 2.4 4.7 5.0
Other property 4.1 3.6 3.8
Drug sales 14.2 13.3 17.3
Other drug 24.8 20.8 15.9
Weapons 3.4 2.5 3.9
Driving-related 2.9 3.2 5.0
Other public order 3.6 5.4 4.7

Number of defendants 52,337 16,613 17,101

Felony defendants represented by - 
Public defender Assigned counsel Private attorney

Comparing demographic characteristics shows virtually no differences in terms of age or 

gender across these various forms of defense counsel but reveals private attorneys representing a 

greater percentage of whites than their indigent counterparts (table 3).12 For example, 36% of 

defendants retaining private attorneys were white compared to 29% with assigned counsel and 

26% with public defenders. Conversely, a higher proportion of defendants represented by public 

defenders (44%) or assigned counsel (47%) were black than defendants with the means to hire 

their own attorneys (34%).  

                                                            
12 Defendants represented by private attorneys had significantly different racial characteristics compared to 
defendants with public defenders (chi-square = 20.2, p < .001) or assigned counsel (chi-square = 16.3, p < .001). 
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Table 3. Comparing types of defense counsel, by demographic characteristics, in the nation's 
75 most populous counties, 2004 & 2006

Demographic
characteristics
Gender

Male 82 % 82 % 83 %
Female 18 18 17

Race
White 26 % 29 % 36 %
Black 44 47 34
Hispanic 27 23 27
Other 2 1 3

Mean Age 32 yrs. 32 yrs. 31 yrs.

Felony defendants represented by - 
Public defender Assigned counsel Private attorney

 

A defendant’s criminal background constitutes another area of potential differences 

between defendants represented by indigent counsel and private attorneys. In general, criminal 

backgrounds were less common among defendants who retained private counsel. Nearly a third 

(31%) of defendants with private attorneys had no previous arrest history, while only about a 

fifth of defendants with public defenders (17%) or assigned counsel (19%) had never been 

arrested (table 4).13 Convictions mirrored arrest history with approximately half of defendants 

with public defenders or assigned counsel having at least one prior felony conviction compared 

to 36% of defendants with private attorneys.14 Unlike those with private counsel, the criminal 

histories of defendants represented by public defenders and assigned counsel were nearly 

identical. Only in the area of criminal justice status (e.g., on probation, parole, etc) were 

                                                            
13 Defendants with private attorneys were significantly less likely to have prior arrest records compared to 
defendants with public defenders (chi-square = 87.1, p < .001) or assigned counsel (chi-square = 60.0, p < .001).  
14 Prior felony convictions significantly less common among defendants with private attorneys than defendants with 
public defenders (chi-square = 88.9, p < .001) or assigned counsel (chi-square = 34.5, p < .001). 
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defendants with public defenders manifesting a more serious criminal history than defendants 

with assigned counsel.  

 

Table 4. Comparing types of defense counsel, by defendant criminal history, in the nation's 
75 most populous counties, 2004 & 2006

 
Criminal history
Active criminal
justice status 41 % 33 % 28 %

Most serious 
prior arrest

Felony 72 % 69 % 54 %
Misdemeanor 11 12 14
None 17 19 31

Most serious
prior conviction

Felony 51 % 50 % 36 %
Misdemeanor 17 17 17
None 32 33 47

Percent of felony defendants represented by - 
Public defender Assigned counsel Private attorney

This analysis has examined whether felony defendants represented by public defenders, 

assigned counsel, or private attorneys had similar or different characteristics by several criteria 

including offense charges, demographics, or criminal history. The next part focuses on 

adjudication and sentencing outcomes and examines whether they vary by defense counsel type.  

In the nation’s 75 most populous counties, the overall conviction rates were about the 

same for felony defendants represented by public defenders (73%) or hired attorneys (72%) 

(table 5). Defendants with assigned counsel, in comparison, faced a higher likelihood (78%) of 
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conviction.15 Among those defendants convicted, approximately 90% with assigned counsel or 

public defender representation, and about 85% with private attorneys, were convicted of a 

felony. The remaining 10-15% of defendants were convicted of a misdemeanor across these 

defense counsel categories. The vast majority of convicted defendants plead guilty irrespective 

of who represented them in court with only a slightly higher percentage of defendants with 

private attorneys using the trial option (4%) compared to defendants with public defenders or 

assigned counsel (3%).  

Convicted defendants represented by public defenders or assigned counsel were more 

likely than those hired by private attorneys to be sentenced to incarceration. About two-thirds of 

convicted defendants with private attorneys were sentenced to either prison or jail; in 

comparison, 78% of convicted defendants represented by assigned counsel and 74% represented 

by public defenders received an incarceration sentence.16 The percent of defendants sentenced to 

incarceration did not differ significantly between defendants with public defenders or assigned 

counsel. When examining the type of incarceration sentence imposed, convicted defendants 

represented by assigned counsel were significantly more likely to receive prison sentences 

compared to those represented by either public defenders or private attorneys. Nearly half (46%) 

of convicted defendants with an assigned counsel received a prison sentence, while 

approximately a third of convicted defendants with retained counsel (29%) or public defender 

(32%) representation were sentenced to prison.17 

                                                            
15 Defendants with assigned counsel were significantly more likely to be convicted than defendants with public 
defenders (chi-square = 7.9, p < .01) or private attorneys (chi-square = 9.1, p < .001). 
16 Higher percentage of defendants with assigned counsel (chi-square = 11,.6, p < .01) and public defenders (chi-
square = 19.9, p < .001) received incarceration compared to defendants with private attorneys. 
17 Significant differences in prison incarceration for defendants represented by assigned counsel compared to 
defendants with public defenders (chi-square = 5.9, p < .01) or private attorneys (chi-square = 16.1, p < .001) 
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Among convicted defendants sentenced to serve time either in prison or jail, those using 

public defenders received shorter average sentences than those with private attorneys or assigned 

counsel. Defendants with public defenders were sentenced to an average of 23 months of 

confinement, while those with hired attorneys or assigned counsel were sentenced to 

incarceration terms averaging 31 and 35 months, respectively.18 The average incarceration 

periods between defendants represented by assigned and private counsel were not significantly 

different. 

 

Table 5. Comparing types of defense counsel, by felony case processing outcomes, in the nation's 
75 most populous counties, 2004 & 2006

Felony case
processing outcomes
Adjudication outcomes

Convicted 73 % 78 % 72 %
Not convicted 22 14 23
Other outcome 6 8 6

Conviction level
Felony conviction 88 % 91 % 85 %
Misdemeanor conviction 12 9 15

Type of conviction
Guilty plea 97 % 98 % 97 %
Bench trial 1 1 2
Jury trial 2 2 2

Most serious sentence
Incarceration 74 % 78 % 65 %

Prison 32 46 29
Jail 42 32 36

Non - incarceration 26 % 22 % 35 %
Probation 23 20 30
Other 3 2 5

Mean sentence length
(in months) 23 mths. 35 mths. 31 mths.

Felony defendants represented by - 
Public defender Assigned counsel Private attorney

                                                            
18 Confidence intervals show public defenders garnering significantly shorter sentences for their clients than those 
with private attorneys or assigned counsel. 
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So far, this article has provided some interesting findings concerning whether defendants 

differ in several key characteristics across the various types of defense counsel and the possible 

relationships between defense counsel types and case outcomes. In terms of defendant 

characteristics, these findings show that defendants represented by assigned counsel and public 

defenders have remarkably similar characteristics. In general, defendants receiving legal 

representation through these two forms of indigent counsel are charged with relatively 

comparable crimes and have similar criminal histories and demographic characteristics. In 

comparison, defendants with the means to hire their own attorneys are exemplified by different 

attributes compared to their indigent counterparts. These defendants tend to have less serious 

criminal backgrounds and are charged with an array of offenses both more and less serious 

compared to their contemporaries with indigent counsel. For example, private attorneys 

represented a greater proportion of defendants charged with sexual and drug trafficking crimes 

than those with assigned counsel or public defenders. However, these attorneys also provided 

legal advocacy to more defendants charged with less serious public-order offenses compared to 

defendants who could not afford to hire their own attorneys. Lastly, private attorneys represented 

minorities less frequently than public defenders or assigned counsel.  

While these findings offer some intriguing insights into who gets what types of defense 

counsel, their overall repercussions are limited by the nature of the SCPS data. There are a 

variety of socio-economic factors that could influence the distribution of defense counsel types 

over felony defendants including income levels, employment status, community ties, and 

residential stability that for reasons related to cost and accessibility are currently not collected in 

SCPS. Nevertheless, these findings suggest that defendants with public defenders and assigned 
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counsel have relatively similar attributes and that the major differences occur when comparing 

defendants with indigent counsel to those with private attorneys.  

The similarities between assigned counsel and public defenders, however, do not carry 

over when examining case outcomes. Here, the descriptive analysis shows defendants with 

assigned counsel receiving outcomes that, on the whole, are less favorable compared to 

defendants with public defenders or private attorneys. In general, defendants with assigned 

counsel are more likely to get convicted and sentenced to prison than their equivalents who are 

represented by public defenders or who have the means to hire their own attorneys. Moreover, 

defendants with assigned counsel were sentenced to longer periods of confinement than those 

with public defenders. Another finding concerned the underwhelming evidence in support of the 

proposition that private attorneys secure better outcomes for their clients. Overall, the descriptive 

section showed that defendants who hired their own attorneys were just as likely to get convicted 

and actually received longer sentences compared to defendants represented by public defenders. 

The one area in which private attorneys seemed to be doing better involved the decision by 

courts to incarcerate defendants. The descriptive analysis found defendants with private attorneys 

being incarcerated less frequently compared to their counterparts with indigent counsel.  

In conclusion, these findings suggest that indigent defendants who are represented by 

assigned counsel are receiving less favorable outcomes compared those with public defenders or 

private attorneys. They also imply that hiring an attorney does not automatically guarantee 

superior results; although, there is some evidence that private attorneys are keeping their clients 

out of prison or jail to a greater extent than indigent counsel. Although illuminating, these results 

do not attempt to control for other factors that could influence these key outcomes such as 

offense charge severity or prior criminal history. Therefore, the next part of this article applies 
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multivariate techniques to examine the relationship between defense counsel type and 

adjudication and sentencing outcomes.  

Modeling conviction, incarceration, and sentence length outcomes by defense counsel type 

 In this section, multivariate statistical techniques are used to further refine our 

understanding of the relationship between defense counsel type and case outcomes. Multivariate 

analysis can help us disentangle the effects of defense counsel type from other factors such as 

criminal history or offense charge severity that could influence adjudication and sentencing 

outcomes. For example, if the multivariate analysis shows that defendants with assigned counsel 

are still more likely to be convicted or sentence to prison than defendants with public defenders, 

net of other controls, that would provide more confidence of the extant findings and conclusions. 

The multivariate analysis proceeds in several parts. First, the dependent and independent 

variables used in the statistical models are detailed. Next, the discussion highlights the technical 

issues associated with modeling adjudication and sentencing outcomes. Model results are then 

explicated and conclusions offered regarding the model’s overall findings. 

Dependent variables 

 There are four major dependent variables analyzed in the multivariate section including 

conviction, incarceration, prison, and sentence length. The conviction variable examines whether 

a defendant charged with a felony was eventually convicted of either a felony or misdemeanor, 

and the incarceration and prison variables measure whether a convicted defendant was 

incarcerated in a county jail or state prison facility. The incarceration variable has a broader 

scope because it tracks convicted defendants receiving prison or jail sentences, while the prison 

variable identifies only those convicted defendants sentenced to state prison. Unlike the previous 

three dependent variables that have dichotomous outcomes, sentence length is a continuous 
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variable measuring the length in months of both prison or jail terms combined. The dependent 

variables of conviction, incarceration, prison, and sentence length are typically used in research 

examining case processing outcomes among different types of defense counsel (Roach, 2010; 

Iyengar, 2007; Hanson, Ostrom, Hewitt, and Lomvardias, 1992; Feeney and Jackson, 1990-

1991).  

Independent variables 

 The primary independent variable of interest is type of defense counsel which includes 

defendants represented by public defenders, private attorneys, or assigned counsel. In the 

regression models, public defenders represent the reference category meaning that the case 

processing outcomes of defendants with private attorneys or assigned counsel are compared to 

their counterparts with public defender representation. Other independent variables include 

extra-legal and legal covariates measuring defendant demographics, most serious arrest or 

conviction charges, criminal justice status and history, monetary bond amounts, case processing 

time, and type of conviction. Along with attorney type, these extra-legal and legal covariates 

have been found to be significantly associated with various court outcomes related to conviction 

and sentencing. Moreover, several researchers have concluded that these variables constitute key 

factors in court adjudication and sentencing decisions in the context of the SCPS data file (Piehl 

and Bushway, 2007; Steffensmeier and Demuth, 2006; Demuth and Steffensmeier, 2004; 

Weidner, Frase, and Pardoe, 2004). 

 The extra-legal factors in the SCPS data file measure a defendant’s gender, race/ethnicity, 

and age. Gender is a single dummy variable. Race/ethnicity is categorized into three dummy 

variables including White non-Hispanic, which serves as the reference category, Black non-

Hispanic, and Hispanic. The defendant’s age is continuous variable; however, an age-squared 
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term has been added to the model because prior research has shown age to have a non-linear 

relationship with court sentencing decisions (Steffensmeier and Demuth, 2006; Demuth and 

Steffensmeier, 2004; Steffensmeier, Krammer, and Ulmer, 1995).19 

 Among the legal factors, prior research has shown offense severity and criminal history 

accounting for the most important predictors in regression models examining adjudication and 

sentencing decisions (Steffensmeier and Demuth, 2006; Demuth and Steffensmeier, 2004). 

Offense severity is measured with 13 dummy variables representing either the most serious arrest 

charges, for models examining the likelihood of conviction, or the most serious conviction 

charges, for models analyzing factors related to incarceration, prison, and sentence length 

outcomes. Specific offense types measured include drug possession, which serves as the 

reference category, murder, rape, robbery, assault, burglary, larceny, motor vehicle theft, other 

property, drug trafficking, weapons, driving/public-order, and misdemeanor20 offenses. In terms 

of measuring criminal history, two covariates were employed in the regression models. The first 

is a dummy variable representing defendants with a criminal justice status (e.g., on pretrial 

release, probation, parole, or other criminal justice status) at the time of arrest. The second 

criminal history factor contains three dummy variables quantifying a defendant’s criminal 

conviction history. These include no conviction history, which serves as the reference category, 

prior felony conviction, and prior misdemeanor conviction.21 

 The remaining independent variables measures bail amounts set by the court, time from 

arrest to adjudication, and type of conviction. Monetary bond serves as an important determinant 

                                                            
19 The age-squared term was also mean centered in order to avoid multicollinearity issues associated with using an 
age and age-squared term (Steffensmeier and Demuth, 2006). 
20 Misdemeanor offenses are included only in the incarceration, prison, and sentence length models and not the 
initial models examining likelihood of conviction. 
21 It should be noted that SCPS contains other potential criminal history covariates including prior arrest and 
incarceration history. Preliminary models revealed high correlation levels between prior arrest, conviction, and 
incarceration history and that the most parsimonious models were ones which excluded some of these criminal 
history factors. 
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of pretrial release decisions with higher bond amounts associated with increased likelihoods of 

pretrial detention. Monetary bond also provides an indirect measure of case seriousness because 

more serious cases tend to garner higher bond amounts (Cohen and Reaves, 2007). Monetary 

bond is measured through five dummy variables with no bond serving as the reference category, 

and bond amounts of $1-$9,999; $10,000-$24,999; $25,000-$49,999; and $50,000 or more22 

providing measures of escalating monetary bail. The case processing time variable measures the 

number of days from arrest to case adjudication for each felony defendant. This variable has 

been logged transformed so that the regression assumptions of linearity and constant variance are 

not violated in the models. The final covariates include three dummy variables detailing the 

mode of conviction which includes the reference category of guilty plea, bench trial conviction, 

and jury trial conviction. Numerous adjudication and sentencing studies have demonstrated that 

the defendants convicted through trial receive harsher sentences compared to their counterparts 

who plead guilty (Piehl and Bushway, 2007; Steffensmeier and Demuth, 2006; Demuth and 

Steffensmeier, 2004). The various legal and extra-legal independent variables described above 

are also detailed in table 6.23 

                                                            
22 The $50,000 or more variable includes cases in which the court did not set bond or refused to the release the 
defendant under any circumstances. 
23 Several covariates described above measure relatively similar attributes implicating multicollinearity issues. 
Variance inflation factors (VIF) were calculated to test for potential multicollinearity in the models. The VIF 
calculations revealed that multicollinearity was not an issue for these analyzes. 
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Table 6. Profile of variables utilized in conviction, incarceration, and sentence length models

Variables in model Coding
Type of attorney

Public defender 0 = Reference category
Private attorney 1 = Private attorney
Assigned counsel 1 = Assigned counsel

Gender
Female defendant 1 = Female defendant

Race/Hispanic origin
White 0 = Reference category
Black, non-Hispanic 1 = Black defendant
Hispanic, any race 1 = Hispanic defendant

Age at arrest
Age Age at arrest
Age-Squared Age at arrest (mean centered and squared)

Most serious arrest/
conviction offense

Drug possession 0 = Reference category
Murder 1 = Murder
Rape 1 = Rape
Robbery 1 = Robbery
Assault 1 = Assault
Burglary 1 = Burglary
Larceny 1 = Larceny
Motor vehicle theft 1 = Motor vehicle theft
Other property 1 = Other property offenses
Drug trafficking 1 = Drug trafficking
Weapons 1 = Weapons
Driving or public order 1 = Driving or other public-order
Misdemeanor 1 = Misdemeanor

On probation, parole, 1 = On probation, parole, or
or other status at arrest criminal justice status at arrest
Most serious 
prior conviction

No prior conviction 0 = Reference category
Felony 1 = Prior felony conviction
Misdemeanor 1 = Prior misdemeanor conviction

Monetary bail amounts
No bail set 0 = Reference category
$1 - $9,999 1 = Bail amounts $1-$9,999
$10,000 - $24,999 1 = Bail amounts $10,000-$24,999
$25,000 - $49,999 1 = Bail amounts $25,000-$49,999 
$50,000 or more 1 = Bail amounts $50,000 or more or no bond set

Time from arrest to Number of months from
adjudication arrest to adjudication (logged transformed)
Type of conviction

Guilty plea 0 = Reference category
Bench trial 1 = Bench trial
Jury trial 1 = Jury trial

 

Modeling conviction, incarceration, prison, and sentence length outcomes 

Binary probit regression models were used to estimate the probability of being convicted 

and sentenced to incarceration or prison and ordinary least squares (OLS) regression models 

were employed to analyze sentence length. Binary probit regression is one widely accepted 
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method for analyzing the effects of multiple independent factors on dichotomous or binomial 

outcomes such as whether defendants charged with felony offenses are convicted, sentenced to 

incarceration, or sent to state prison, while OLS regression is a commonly employed technique 

for examining the effects of multiple factors on a continuous dependent variable such as sentence 

length (Long and Freese, 2006; Pardoe, 2006).  

There were several technical issues associated with modeling court adjudication and 

sentencing outcomes. One primary issue concerned the sampling structure of the data being 

analyzed. To reiterate, the SCPS data are drawn from a random sample of days in 40 counties 

and are weighted to represent cases processed in the 75 most populous counties during the month 

of May. When the regressions utilize these weighted data, the large number of weighted cases 

might result in statistical significance for nearly all the variables in the model. Finite population 

correction adjustments were used to adjust for the weighted structure of the SCPS data by 

accounting for the probability of a county and case appearing in the sample. In addition, the 

county based nature of SCPS potentially could violate the independence of observation 

assumptions inherent in regression modeling. In other words, the fact that the SCPS data hail 

from different counties means that important differences in local legal culture and sentencing 

frameworks need to be accounted for in these models. Hence, the standard errors in these models 

were further adjusted in order to take into account the clustering of cases by their primary 

sampling units (e.g., counties). Clustering standard errors by their primary sampling units allows 

for the models to take into account the effects of unmeasured county characteristics such as 

differences in sentencing systems, criminal laws, and localized culture of criminal case 

processing.  
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Another issue involved sample selection bias. By focusing on incarceration and sentence 

length outcomes, in addition to examining the conviction decision, this article analyzes sub-

samples of the SCPS cohort. The first sub-sample is created for the incarceration analysis which 

excludes defendants who were not convicted, while the second sub-sample is generated for the 

sentence length decision, which excludes convicted defendants who were not incarcerated. Two 

statistical techniques were employed to control for this narrowing funnel of defendants moving 

from conviction to incarceration and sentencing.24 The initial statistical approach involved 

employing a probit model with Heckman selection to model incarceration and prison decisions. 

A probit model with Heckman selection is one commonly used technique to model outcomes 

such as incarceration and prison where a segment of defendants (e.g., those who are not 

convicted) are excluded (Cameron and Trivedi, 2009). The second approach utilized an OLS 

Heckman selection model to examine sentence length outcomes. The OLS Heckman selection 

technique is another accepted approach for modeling a continuous outcome such as sentence 

length where a segment of defendants (e.g., convicted defendants who were not incarcerated) 

have been excluded (Cameron and Trivedi, 2009; Heckman, 1976). The utilization of these 

selection models helped correct for biases associated with selecting convicted defendants for the 

purposes of modeling incarceration decisions and selecting incarcerated defendants for the 

purposes of modeling sentence length outcomes. 25 

For the OLS Heckman regression, there were some additional adjustments that should be 

noted. First, the dependent variable sentence length was transformed using a natural log because 
                                                            
24 It should be noted that a selection effect also occurs from arrest to the initial charging decision. Unfortunately, 
SCPS is unable to determine how many arrested defendants were charged with a felony. The starting point for SCPS 
is the moment a prosecutor files a felony charge; hence, these data cannot be used to model prosecutor charging 
decisions from the point of arrest. 
25 The Stata commands “heckprob” and “heckman” were utilized to model sentencing and incarceration decisions. 
Since Heckman relies on a two-stage modeling approach, the selection equation should have at least one variable 
that is not in the primary equation. In this article, the bail amounts have been placed in the primary equations but 
excluded from the selection equations.  
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of the non-normal distribution of the regression residuals. Because interpreting a log transformed 

sentence can be difficult, a proportional change in the log transformed sentence was calculated 

by exponentiating it and then subtracting one (Pardoe, 2006). This calculation provided an 

expected proportional change in the log transformed sentence length for defendants represented 

by private attorneys and assigned counsel compared to public defenders net of other controls in 

the SCPS data file. Also, before the variable sentence length was log transformed, life sentences 

were recoded to 720 months (60 years) and the influence of outliers on the dependent variable 

sentence length was checked by examining the studentized residuals for each of the regression 

models. For the most part, these models showed studentized residuals within appropriate 

parameters, however, there were 392 cases  - 1% of convicted defendants – with sentences of 

less than a week that were excluded because their studentized residuals scores were below -3 

indicating that these cases were outliers.  

For each dependent variable, regression models were run for all felony defendants and 

then separately for felony defendants charged with or convicted of violent, property, drug, or 

public-order offenses. Running separate regression models allows for an examination of whether 

defendants represented by private attorneys or assigned counsel are receiving more or less 

advantageous outcomes for certain offense categories. For example, private attorneys may be 

doing a better job representing felony defendants charged with violent offenses compared to their 

counterparts charged with property or drug crimes. 

Model findings  

 Table 7 contains the results of the probit and Heckman models examining the likelihood 

of conviction, incarceration, and prison by defense attorney type for the combined populations of 

SCPS defendants. All three multivariate models show defendants with private attorneys 
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receiving outcomes that were not significantly different compared to their counterparts with 

public defenders. In other words, defendants who hired a private attorney were just as likely to 

get convicted, incarcerated, or sentenced to prison compared to indigent defendants with public 

defenders. These results are somewhat at odds with the descriptive section which showed 

defendants with private attorneys being sentenced to incarceration less frequently than those with 

public defenders. While the probit model does show the Z-score for incarceration being reduced 

by .118 for defendants represented by private attorneys, that reduction was not statistically 

significant when other factors in the model were taken into account.  

 A more interesting finding involves the outcomes for defendants with assigned counsel 

representation. According to the probit models, defendants with assigned counsel were 

significantly more likely to be convicted and sentenced to prison, net of controls, compared to 

defendants represented by public defenders. For example, the Z-scores measuring the likelihood 

of conviction and state imprisonment for defendants with assigned counsel were .232 and .305 

higher, respectively, than for defendants with public defenders. The only outcome in which 

assigned counsel garnered similar results to public defenders was for incarceration. Defendants 

represented by assigned counsel were just as likely to receive some form of incarceration as 

defendants with public defenders. Despite similarities in incarceration outcomes, the combined 

models provide evidence that defendants represented by assigned counsel received significantly 

worse outcomes in terms of being convicted and sentenced to prison compared to their 

counterparts who were represented by public defenders. 

Before delving into the offense specific models, it is worth noting the impact of other 

covariates on the likelihood of conviction, incarceration, and prison. Concerning demographics, 

females were less likely to be incarcerated and sentenced to prison than males and for 
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race/ethnicity, blacks had a greater likelihood of being sentenced to incarceration or prison than 

whites.  Hispanics were just as likely to get convicted and sentenced to prison as whites; 

however, these defendants had a higher likelihood of receiving an incarceration sentence. Age 

did not have an impact on conviction; yet, the models show age having a curvilinear influence on 

the likelihood of receiving a prison sentence. 

The influence of the most serious offense or conviction charges depended upon the 

outcome being examined. For the conviction model, several of the more serious offense charges 

such as rape or assault were associated with a lower likelihood of conviction compared to drug 

possession defendants. In comparison, the incarceration model witnessed all defendants having a 

greater likelihood of incarceration than defendants convicted of drug possession. Lastly, the 

probability of being sentenced to prison was higher for the more serious offense categories such 

as murder, rape, robbery, assault, or burglary than for defendants convicted of drug possession. 

Among the remaining variables, criminal history and monetary bonds were associated 

with higher likelihoods of defendants being convicted, incarcerated, and sentenced to prison, 

while case processing time and conviction types had mixed effects on these outcomes. 

Specifically, defendants with a prior felony conviction and higher bond amounts were 

significantly more likely to be convicted, incarcerated, and sent to state prison net of controls. 

Longer case processing times were associated with increased likelihoods of conviction and 

prison but not incarceration. Lastly, defendants convicted by bench or jury trial were 

significantly more likely to receive a state prison sentence compared to their counterparts who 

plead guilty. A trial conviction, however, was not associated with increased probabilities of 

receiving any form of incarceration.  
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Table 7. Probit regression models comparing types of defense counsel, by conviction, incarceration (in/out), and prison 
(prison vs. jail or other non-incarceration sentence) outcomes, in the nation's 75 most populous counties, 2004 & 2006

Variables in model
Type of attorney

Private attorney -0.063 -0.118 0.034
(0.034) (0.068) (0.060)

Assigned counsel 0.232 *** 0.074 0.305 **
(0.068) (0.118) (0.101)

Gender
Female defendant 0.029 -0.137 *** -0.220 ***

(0.034) (0.029) (0.024)
Race/Hispanic origin

Black, non-Hispanic -0.144 *** 0.109 ** 0.153 ***
(0.043) (0.037) (0.045)

Hispanic, any race 0.013 0.202 *** 0.013
(0.037) (0.040) (0.034)

Age at arrest
Age 0.000 0.004 * 0.006 ***

(0.001) (0.002) (0.001)
Age-Squared 0.000 0.000 ** -0.001 ***

(0.000) (0.000) (0.000)
Most serious arrest/
conviction offense

Murder -0.253 1.311 ** 1.501 ***
(0.170) (0.411) (0.347)

Rape -0.260 * 0.926 *** 0.685 ***
(0.132) (0.198) (0.134)

Robbery 0.019 0.594 *** 0.697 ***
(0.125) (0.114) (0.086)

Assault -0.304 ** 0.526 *** 0.266 ***
(0.111) (0.100) (0.068)

Burglary 0.243 * 0.552 *** 0.204 **
(0.110) (0.118) (0.076)

Larceny 0.241 0.342 ** 0.065
(0.125) (0.114) (0.082)

Motor vehicle theft 0.242 * 0.740 *** 0.185 *
(0.118) (0.137) (0.082)

Other property 0.088 0.311 *** 0.020
(0.098) (0.085) (0.080)

Drug trafficking 0.258 ** 0.368 ** 0.067
(0.102) (0.113) (0.072)

Weapons 0.129 0.474 ** 0.306 ***
(0.113) (0.149) (0.075)

Driving or public order 0.279 ** 0.293 ** 0.059
(0.098) (0.109) (0.085)

Misdemeanor  -- 0.178 ** -1.020 ***
 -- (0.067) (0.094)

Continued on next page

Probit model with
sample selection of
prison outcome
Coefficient
& standard errors

Probit model with
sample selection ofProbit model of

& standard errors
Coefficient
conviction outcome incarceration outcome

Coefficient
& standard errors
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Continued from previous page

Table 7. Probit regression models comparing types of defense counsel, by conviction, incarceration (in/out), and prison 
(prison vs. jail or other non-incarceration sentence) outcomes, in the nation's 75 most populous counties, 2004 & 2006

Variables in model
On probation, parole,
or other status at arrest 0.116 ** 0.017 0.048

(0.040) (0.053) (0.041)
Most serious 
prior conviction

Felony 0.286 *** 0.375 *** 0.401 ***
(0.052) (0.038) (0.055)

Misdemeanor 0.191 *** 0.143 ** -0.137 **
(0.043) (0.044) (0.043)

Monetary bail amounts
$1 - $9,999 0.144 ** 0.115 * 0.107 *

(0.046) (0.058) (0.048)
$10,000 - $24,999 0.371 *** 0.279 *** 0.225 ***

(0.050) (0.076) (0.063)
$25,000 - $49,999 0.563 *** 0.418 *** 0.355 ***

(0.099) (0.071) (0.068)
$50,000 or more 0.608 *** 0.621 *** 0.621 ***

(0.079) (0.074) (0.059)
Time from arrest to 
adjudication - natural log 0.100 ** -0.049 0.063 *

(0.032) (0.026) (0.027)
Type of conviction

Bench trial  -- -0.055 0.278 **
(0.082) (0.090)

Jury trial  -- 0.100 0.352 **
(0.140) (0.118)

Constant -0.300 0.161 -1.047
(0.155) (0.175)

Rho  -- -0.777 *** -0.807 ***
(0.053) (0.027)

Number of observations 21,048 19,341 19,342
Population size 77,538 71,013 71,016
Notes: Model (1) includes probit regression of conviction outcome; model (2) includes Heckman model 
of incarceration outcome, and model (3) includes Heckman model of prison outcome.
The Heckman model includes equation accounting for the selection effect of conviction on
the incarceration and prison outcome. Asterisks indicate category difference
from the following significance levels: *>=.05, **>=.01, ***>=.001.
Models adjusted to account for clustering of standard errors at the county level 
and stratified sampling pattern. Finite population correction adjustments also
used to account for probability of county and case appearing in sample. 
Model standard errors in parentheses. Overall model fit statistics not provided through
survey command in Stata. Reference group for defense counsel type is public defender. 

Probit model with Probit model with
Probit model of sample selection of sample selection of

& standard errors & standard errors & standard errors

conviction outcome incarceration outcome prison outcome
Coefficient Coefficient Coefficient

Table 8 provides separate model results of defense counsel’s impact for defendants 

charged with or convicted of violent, property, drug, or public-order offenses. Overall, the 

models show defendants with private attorneys receiving similar outcomes compared to their 
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counterparts with public defenders. For example, although the probit models indicate reduced Z-

scores among violent felony defendants represented by private attorneys in terms of their 

likelihood of being convicted, incarcerated, and sentenced to prison, the reduction of these Z-

scores was not statistically significant when other factors in the models were controlled. A 

similar pattern holds when comparing the outcomes for drug offenders with private attorneys and 

public defenders.  

The only offense categories where having a private attorney made some difference was 

for defendants charged with or convicted of property or public-order offenses. In the property 

category, defendants with retained counsel were less likely to be convicted than defendants with 

public defenders. Among public-order defendants, having a private attorney reduced the Z-score 

probability of receiving an incarceration sentence by .329. These effects, however, were not 

incredibly strong or consistent. For example, property defendants with private attorneys were just 

as likely to receive incarceration for state prison as their equivalents with public defenders. 

Among public-order defendants, the likelihood of conviction or state prison was essentially the 

same for defendants represented by public defenders and private attorneys.  

 While the likelihood of conviction, incarceration, and state prison was not significantly 

different for defendants represented by private attorneys and public defenders across the major 

SCPS offense categories, the same pattern does not hold for assigned counsel. Indigent 

defendants represented by assigned counsel received worse case outcomes, particularly for 

property or drug crimes, than their public defender counterparts. For example, property and drug 

defendants with assigned counsel had statistically higher Z-scores in terms of their likelihood of 

being convicted and sentenced to state prison than property or drug defendants with public 

defenders. The association of assigned counsel with inferior results, however, is not has 
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consistent for violent or public-order defendants. Violent defendants represented by assigned 

counsel were more likely to be convicted but had similar Z-scores in terms of being incarcerated 

or sentenced to state prison compared to those with public defenders. Public-order defendants 

with assigned counsel did not manifest any statistically appreciable differences compared to 

public defenders regarding the likelihood of conviction, incarceration, or state imprisonment. 

 

Table 8. Probit regression models comparing types of defense counsel for specific offenses, by conviction, incarceration (in/out) and prison (prison 
vs. jail or other non-incarceration sentence) outcomes, in the nation's 75 most populous counties, 2004 & 2006

Most serious offense
by type of counsel
Violent

Private attorney -0.061 -0.121 -0.122
(0.056) (0.075) (0.066)

Assigned counsel 0.186 ** 0.024 0.079
(0.061) (0.096) (0.064)

Property
Private attorney -0.123 * -0.074 -0.006

(0.057) (0.079) (0.090)
Assigned counsel 0.215 ** -0.057 0.242 **

(0.077) (0.108) (0.091)
Drug

Private attorney -0.049 -0.068 0.130
(0.062) (0.084) (0.084)

Assigned counsel 0.299 ** 0.270 0.510 ***
(0.107) (0.152) (0.133)

Public-order
Private attorney 0.023 -0.329 * -0.106

(0.071) (0.137) (0.078)
Assigned counsel 0.070 -0.176 0.079

(0.142) (0.211) (0.153)
Notes: Model (1) includes probit regression of conviction outcome; model (2) includes Heckman model 
of incarceration outcome, and model (3) includes Heckman model of prison outcome.
The Heckman model includes equation accounting for the selection effect of conviction on
the incarceration and prison outcome. Asterisks indicate category difference
from the following significance levels: *>=.05, **>=.01, ***>=.001.
Models adjusted to account for clustering of standard errors at the county level 
and stratified sampling pattern. Finite population correction adjustments also
used to account for probability of county and case appearing in sample. 
All variables in table 7 are included in the regression models.
Model standard errors in parentheses.
Overall model fit statistics not provided through survey command in Stata.
Reference group for defense counsel type is public defender. 

Probit model with
sample selection of
prison outcome
Coefficient
& standard errors& standard errors & standard errors

sample selection of
Probit model with

Probit model of
conviction outcome incarceration outcome
Coefficient Coefficient
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Table 9 highlights results of the OLS Heckman regression model examining sentence 

length by defense counsel type. Overall, the analysis yielded patterns of association between 

defense counsel type and sentence length that were somewhat similar to that of the bivariate 

results. Although defendants represented by private attorneys received log transformed sentences 

that were 11% proportionally higher compared to defendants using public defenders, the 

differences in sentence length between defendants represented by these forms of defense counsel 

were not statistically different. In a finding mirroring the bivariate results, defendants with 

assigned counsel received log transformed sentences that were 26% proportionately longer than 

defendants with public defenders. The differences in sentence length between defendants with 

assigned counsel and public defenders were statistically significant. 

Before examining the relationship between sentence length and defense counsel type for 

the specific SCPS offenses, the influence of other covariates on sentence length should be noted. 

In regards to demographics, females received shorter sentences than males, and for 

race/ethnicity, blacks were sentenced to incarceration terms that were no different than whites.  

Hispanics, however, had log transformed sentences that were 15% shorter than whites. The 

model also shows age having a curvilinear effect with increases in age associated with longer log 

transformed sentences but with older defendants receiving shorter sentences.  

The influence of the conviction charges on sentence length depended upon their severity. 

In general, higher sentences were associated with the more serious offense categories such as 

murder, rape, robbery, assault, burglary, or drug trafficking, while shorter sentences were 

correlated with less serious offenses. The remaining variables including criminal history, 

monetary bonds, case processing time, and conviction type were associated with longer 

sentences. Specifically, defendants with a prior felony conviction and higher bond amounts were 
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significantly more likely to receive longer log transformed sentences net of controls. Longer case 

processing times were associated with increases in sentence length. Lastly, defendants convicted 

by bench or jury trial were significantly more likely to receive a longer incarceration sentence 

compared to their counterparts who plead guilty.  

 

Table 9. Heckman regression model comparing types of defense counsel, by sentence length outcomes,
in the nation's 75 most populous counties, 2004 & 2006

Coefficient & 
Variables in model standard error
Type of attorney

Private attorney 0.100 10.6 %
(0.057)

Assigned counsel 0.230 25.9 **
(0.070)

Gender
Female defendant -0.215 -19.4 %***

(0.037)
Race/Hispanic origin

Black, non-Hispanic 0.055 5.7 %
(0.042)

Hispanic, any race -0.157 -14.5 ***
(0.037)

Age at arrest
Age 0.005 0.5 %**

(0.002)
Age-Squared -0.000 0.0 ***

(0.000)
Most serious
conviction offense

Murder 2.142 751.3 %***
(0.198)

Rape 1.130 209.6 ***
(0.158)

Robbery 1.042 183.4 ***
(0.114)

Assault 0.237 26.7 *
(0.100)

Burglary 0.275 31.7 *
(0.112)

Larceny 0.034 3.4
(0.088)

Motor vehicle theft 0.089 9.3
(0.090)

Other property 0.073 7.5
(0.088)

Drug trafficking 0.197 21.8 *
(0.087)

Weapons 0.171 18.7
(0.176)

Driving or public order 0.007 0.7
(0.082)

Misdemeanor -0.690 -49.8 ***
(0.078)

Continued on next page

Proportional
change in
log sentence/a
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Continued from previous page

Table 9. Heckman regression model comparing types of defense counsel, by sentence length outcomes,
in the nation's 75 most populous counties, 2004 & 2006

Coefficient & 
Variables in model standard error
On probation, parole,
or other status at arrest 0.214 23.9 %***

(0.037)
Most serious 
prior conviction

Felony 0.289 33.5 %***
(0.078)

Misdemeanor -0.165 -15.2 ***
(0.046)

Monetary bail amounts
$1 - $9,999 -0.078 -7.5 %

(0.086)
$10,000 - $24,999 0.110 11.6

(0.088)
$25,000 - $49,999 0.335 39.8 **

(0.108)
$50,000 or more 0.583 79.1 ***

(0.111)
Time from arrest to 
adjudication 0.270 31.0 %***

(0.015)
Type of conviction

Bench trial 0.484 62.3 %***
(0.091)

Jury trial 0.834 130.3 ***
(0.104)

Constant 0.865

Rho -0.556 ***

Number of observations 13,690

Population size 49,846
Notes: Model includes Heckman model of sentence length outcome. 
The Heckman model includes equation accounting for the selection effect of
incarceration on the sentence length outcome. Asterisks indicate category difference
from the following significance levels: *>=.05, **>=.01, ***>=.001.
Models adjusted to account for clustering of standard errors at the county level 
and stratified sampling pattern. Finite population correction adjustments also
used to account for probability of county and case appearing in sample. 
Model standard errors in parentheses.
Overall model fit statistics not provided through Heckman survey command in Stata.
Reference group for defense counsel type is public defender. 
a/Dependent variable sentence length was transformed using a natural log because of non-normal distribution
of regression residuals. Interpreting log transformed sentences involves exponentiating it and
and subtracting one. This calculation provides an expected proportional change in sentence length
for defendants represented by private attorneys and assigned counsel compared to public defenders.

log sentence/a

Proportional
change in

Table 10 provides separate model results of defense counsel’s impact on the log 

transformed sentence for defendants convicted of violent, property, drug, or public-order crimes. 

With the exception of the drug offense category, defendants convicted of violent, property, or 

public-order offenses received similar sentences regardless of whether they were represented by 

a private attorney or public defender. Only the drug offense category manifested sentences that 
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were appreciably different between private attorneys and public defenders; however, for this 

offense category, convicted defendants with private counsel were sentenced to periods of 

confinement 37% longer than their counterparts with public defenders. 

In a finding paralleling the bivariate analysis, longer sentences were associated with 

defendants represented by assigned counsel compared to their public defender equivalents. For 

example, defendants convicted of violent crimes received log transformed sentences that were 

33% higher if they had assigned counsel than if they were represented by public defenders. 

Among convicted property defendants, the log transformed sentences were 22% higher for 

defendants with assigned as opposed to public defender representation. Defendants convicted of 

public-order offenses received log transformed sentences that were 40% higher if they received 

legal assistance through an assigned counsel rather than public defender program. Only in the 

drug offense category were sentences between defendants with assigned counsel and public 

defender representation not significantly different. 
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Table 10. Heckman regression models comparing types of defense counsel for specific offenses, 
by sentence length outcomes, in the nation's 75 most populous counties, 2004 & 2006

Most serious offense Coefficient & 
by type of counsel standard error
Violent

Private attorney 0.004 0.4 %
(0.085)

Assigned counsel 0.283 32.7 ***
(0.089)

Property
Private attorney -0.080 -7.7 %

(0.066)
Assigned counsel 0.203 22.5 ***

(0.068)
Drug

Private attorney 0.318 37.4 %***
(0.132)

Assigned counsel 0.081 8.4
(0.129)

Public-order
Private attorney 0.014 1.4 %

(0.149)
Assigned counsel 0.337 40.0 **

(0.129)
Notes: Model includes Heckman models of sentence length outcome. 
The Heckman model includes equation accounting for the selection effect of
incarceration on the sentence length outcome. Asterisks indicate category difference
from the following significance levels: *>=.05, **>=.01, ***>=.001.
Models adjusted to account for clustering of standard errors at the county level 
and stratified sampling pattern. Finite population correction adjustments also
used to account for probability of county and case appearing in sample. 
Model standard errors in parentheses.
All variables in table 9 are included in the regression models.
Overall model fit statistics not provided through Heckman survey command in Stata.
Reference group for defense counsel type is public defender. 
a/Dependent variable sentence length was transformed using a natural log because of non-normal distribution
of regression residuals. Interpreting log transformed sentences involves exponentiating it and
and subtracting one. This calculation provides an expected proportional change in sentence length
for defendants represented by private attorneys and assigned counsel compared to public defenders.

Proportional
change in
log sentence

Discussion of model results and primary findings 

This article sought to examine the role of defense counsel in felony case processing and 

investigate whether key case outcomes are similar or different by defense counsel type. For the 

most part, the extant analysis does not support the contention that utilizing a private attorney is 

equated with superior outcomes. Overall, the models show that defendants who hire private 

attorneys were just as likely to be convicted, incarcerated, and sentenced to prison as their 

counterparts with public defenders. For those defendants sentenced to incarceration, the 

sentences imposed were not statistically different between defendants represented by public 
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defenders or retained counsel. Even though the offense specific models produced some minor 

exceptions to these findings, they were not consistent or strong enough to negate the general 

pattern of negligible differences between defendants represented by public defenders and private 

attorneys.  

That the findings showed defendants represented by public defenders and private 

attorneys receiving similar outcomes should not be too surprising. As discussed in the literature, 

the majority of studies show defendants with public defenders receiving adjudication, 

incarceration, and sentencing outcomes that were relatively similar compared to those with 

private attorneys (Hartley, Miller, Sophn, 2010; Hanson, Ostrom, Hewitt, and Lomvardias, 1992; 

Feeney and Jackson, 1990-1991). Even studies that found defendants with private attorneys 

receiving favorable outcomes in certain contexts are not entirely at odds with the current 

research. Similar to the Hanson, Ostrom, Hewitt, and Lomvardias (1992) report, this article also 

found defendants represented by private attorneys receiving incarceration less frequently at the 

bivariate level. However, when other factors in the SCPS data file are statistically controlled, the 

differences in incarceration rates between defendants represented by private attorneys and public 

defenders becomes insignificant.  

Rather than contradicting the prior research, this study produces findings that are in line 

with others evidencing little to no differences in key case outcomes between defendants 

represented by private attorneys and public defenders. That this is so can probably be explained 

by the levels of professionalism inherent in many public defender offices. In many states and 

locales, the establishment of the public defender office has given rise to a group of attorneys with 

significant experience, expertise, and specialization in criminal law and procedure. Moreover, 

since the defendants being examined are those charged with felony offenses, the public defenders 
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assigned to represent these defendants are often required to have significant courtroom training 

before moving into the practice of felony defense (Hanson, Ostrom, Hewitt, and Lomvardias, 

1992). Lastly, the close working relationships public defenders develop with other courtroom 

workgroup actors including prosecutors and judges allows them at least the opportunity to strike 

favorable deals for their clients (Hartley, Miller, and Spohn, 2010; Fleming, Nardulli, and 

Eisenstein, 1992; Heumann, 1978).  

In summary, the competence public defenders show “in their knowledge of court 

procedures and practices, their abilities to negotiate the most favorable outcomes for their clients, 

and their success in knowing how to achieve favorable outcomes expeditiously” (Hanson, 

Ostrom, Hewitt, and Lomvardias, 1992: 105) places them in a position to rival their counterparts 

in the private defense bar. Many private attorneys, who engage in criminal defense, have other 

practice areas as well and hence, do not have the resources, training, or expertise to practice 

criminal defense at levels equaling the public defender’s office (Neubauer and Fradella, 2011). 

The fact that very few private attorneys can engage solely in the practice of criminal defense 

places them in a position where they can at best provide legal advocacy that equals the public 

defender system.   

Although this article supports the contention that defendants with private attorneys and 

public defenders receive similar outcomes, some caution should be used before concluding that 

hiring an attorney makes no difference under any circumstances. As revealed in the bivariate 

analysis, defendants retaining private attorneys are appreciably different compared to indigent 

defendants. On the whole, they tend to be whiter, have less substantial criminal histories, and are 

charged with offenses that are both more and less serious compared to defendants who lack the 

resources to hire their own attorneys. While the regression models have attempted to account for 
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these factors, there are other unmeasured covariates that, if controlled, could perhaps reveal a 

different story. For example, it is possible that attorney experience has a paramount effect on 

case outcomes, and that private attorneys who are able to develop significant expertise and 

practice areas in criminal defense, obtain outcomes that exceed those of public defenders. 

Unfortunately, SCPS does not measure attorney experience and hence is unable to discern how 

the degree of attorney expertise could influence case outcomes. Thus, although this research can 

assess attorney effectiveness in overall felony case processing, it cannot tease out how private 

attorneys with significant expertise in criminal practice compare to public defenders. Future 

research analyzing the role of the private defense bar might want to focus on the issue of attorney 

expertise and examine how that factor impacts on case outcomes.  

A more interesting, and in some ways troubling, finding concerns the role of assigned 

counsel in felony case processing. In general, defendants represented by assigned counsel 

received the least favorable outcomes in that they were convicted and sentenced to state prison at 

higher rates compared to defendants with public defenders. These defendants also received 

longer sentences than those who had public defender representation. Although the offense 

specific analyzes did not always find significant associations between assigned counsel and the 

case processing outcomes being modeled, for several of these models the likelihood of 

conviction and state imprisonment, as well as the length of sentence, were found to be 

significantly higher for defendants with assigned counsel representation. The patterns of assigned 

defense counsel representation and unfavorable case outcomes held even when the various 

factors in the SCPS data file were statistically controlled.  

The findings reported in this article diverge somewhat from the prior research on this 

topic. While earlier studies found negligible differences in case processing outcomes between 
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assigned counsel and public defenders, several more recent studies including Roach (2010) and 

Iyengar (2007) noted significant differences between defendants with these differing forms of 

public defense. To reiterate, both papers found defendants with assigned counsel being subjected 

to appreciably worse outcomes in terms of likelihood of conviction and severity of punishment 

compared to defendants with public defenders. That the current research aligns with these studies 

provides further empirical evidence calling into question the assigned counsel system as a form 

of adequate indigent defense.  

While this paper has highlighted correlations between being represented by an assigned 

attorney and receiving less favorable case processing outcomes, it is important to note that one 

should be careful before using these results to infer causation or conclude that the assigned 

counsel system is an inferior form of indigent defense. There are many factors that could 

potentially be associated with the case outcomes of conviction, incarceration, and sentence 

length that are not measured directly in SCPS including strength of the evidence, levels of 

victimization, aggravating factors such as weapon use, or mitigating circumstances including the 

defendant’s employment status, family relations, or community ties. Even though this article has 

attempted to control for a variety of key covariates such as offense severity, criminal history, bail 

status, demographics, and the SCPS sample design, the data cannot be modeled in a way that 

controls for every variable associated with these criminal case outcomes.  

The inability to account for all factors associated with felony case processing outcomes 

opens the possibility of selection biases explaining some of the differences between assigned 

counsel and public defenders. For example, many SCPS jurisdictions employ both public 

defenders and assigned counsel to represent indigent defendants and in these counties, it is 

possible that the public defenders are able to select cases where they are more likely to prevail or 

46 
 

352



produce outcomes entailing less severe punishments for their clients. In these jurisdictions, a 

selection process where assigned counsel are provided the worst cases in terms of conviction and 

punishment probability, rather than inferior legal advocacy, could explain why public defenders 

produce better outcomes for their clients. Selection bias could be especially problematic in 

jurisdictions where heavy caseloads necessitate the utilization of assigned counsel as a means of 

alleviating public defender workloads. Unless random assignment is applied, public defenders 

could offload their less favorable cases into the assigned counsel system.  

While the possibility of selection bias cannot be fully discounted, an alternative 

explanation of the assigned counsel system providing an inadequate form of indigent defense 

should also be considered. As noted by several scholars, the assigned counsel system has been 

disparaged for appointing attorneys with inadequate skills and qualifications to represent 

indigent defendants (Neubauer and Fradella, 2011; Iyengar, 2007; Spangenberg and Beeman, 

1995). This line of reasoning has become more prevalent in some recent studies including 

Iyengar’s (2007) analysis of assigned counsel in federal courts and Roach’s (2010) examination 

of assigned counsel in several SCPS jurisdictions. In addition to comparing case outcomes, both 

authors attempted to discern qualification levels of these two forms of indigent counsel. Iyengar 

examined the law school attended and bar passage date of public defenders and assigned counsel 

in three federal districts, while Roach collected similar information for a group of assigned 

attorneys in one SCPS jurisdiction (Franklin, OH). Both authors found evidence supporting the 

proposition that assigned counsel have less experience and hail from lower quality law schools 

than their public defender counterparts.  

Although this article does not examine the issue of attorney qualifications, the fact that 

some studies have found differences in attorney quality, as measured by law school attended and 
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number of years in practice, provides some evidence supporting the contention that the structure 

of the assigned counsel system explains the findings highlighted in this study. Other evidence in 

support of this argument hails from the fact that, as measured by SCPS, defendants represented 

by assigned counsel and public defenders are markedly similar. Indigent defendants with both 

forms of defense counsel tend to be charged with similar offenses and have comparable criminal 

histories. Moreover, the multivariate models show that at least in regards to the covariates related 

to offense severity, criminal history, demographics, bail amounts, conviction type, and sample 

design, the differences in case processing outcomes between assigned counsel and public 

defenders are still statistically significant. Whether these findings would change if additional 

covariates were brought into models is unfortunately a question that cannot be addressed in the 

current research.  

Conclusion 

This article sought to examine the role of defense counsel in criminal cases and analyze 

differences in case outcomes between defendants represented by public defenders, assigned 

counsel, and private attorneys. BJS data tracking defendants charged with a felony offense in the 

nation’s 75 most populous counties in 2004 and 2006 were employed to address issues including 

the types of defense counsel representing felony defendants and the performance of these 

attorneys in terms of securing favorable outcomes for their clients. Results from this research 

show private attorneys and public defenders securing similar adjudication and sentencing 

outcomes for their clients, while assigned counsel generated less favorable outcomes in terms of 

likelihood of conviction, state imprisonment, and sentence length.  

The negligible differences in case outcomes between defendants with public defenders 

and private attorneys should not be too surprising. A plethora of research dating back to the 
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1970s shows that hiring a private attorney does not raise the odds of escaping a conviction or 

receiving a less harsh sentence. In a sense, this article has produced findings in line with prior 

studies on the topic comparing case outcomes among defendants with private attorneys and 

public defenders. What this article has not done is examine issues related to how the experience 

and qualifications of private attorneys impact on case processing. It is quite possible that private 

attorneys who have significant expertise and practice areas in criminal defense are able to secure 

favorable outcomes for their clients at rates exceeding the public defense bar. Future research 

may want to test the efficacy of private attorneys who are experienced in criminal defense and 

compare how these attorneys stack up to public defenders with similar backgrounds.    

A more problematic finding concerns the role of assigned counsel in felony criminal 

defense. In theory, defendants represented by assigned counsel and public defenders should 

receive similar outcomes because they are comparable in terms of the offenses they are charged 

with, their criminal backgrounds, and their socio-economic characteristics since both sets of 

defendants could not afford a private attorney. The fact that defendants with assigned counsel 

receive less favorable outcomes raises the possibility that these attorneys are being assigned 

cases that are more likely to result in a conviction and longer sentence compared to their public 

defender counterparts. An alternative explanation would be that the assigned counsel system may 

be seriously impaired by funding and other organizational issues in its ability to utilize 

competent attorneys with sufficient expertise in criminal defense.  

Although this article cannot provide enough measures to truly ascertain whether selection 

bias or an inadequate assigned counsel system explains these findings, the extant study raises the 

possibility of serious problems with the practice of assigning private attorneys to represent 

indigent defendants. Many jurisdictions rely on assign counsel to represent indigent defendants 
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and this is especially the case for less populous counties or states without centralized state 

funded public defender systems. Defendants who are defended by assigned counsel could be 

seriously disadvantaged compared to those who are represented by public defenders. The 

discrepancy in attorney quality and competence raises issues of fairness and justice in the 

nation’s state criminal courts.  

It is imperative to stress that more research is needed before concluding that the assigned 

counsel system is seriously flawed as a means of providing legal assistance to indigent 

defendants. Future research into this area might want to employ more rigorous techniques such 

as random assignment to evaluate the effectiveness of assigned counsel.26 Subsequent research 

might also examine the efficacy of different types of assigned counsel systems. For example, 

perhaps assigned counsel systems with strict administrative oversight are more effective 

compared to instances with little oversight or monitoring. Irrespective of the research techniques 

employed, more effort is needed to begin providing nuance and texture to the findings 

highlighted in this paper.  

                                                            
26 See Huang, Chen, and Lin (2010) for an interesting example of how random assignment was used to compare 
public defenders and assigned counsel in the Taiwanese courts.  
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1.  INTRODUCTION 

The Sixth Amendment guarantees that “in all criminal prosecutions, the accused 

shall…have the assistance of counsel for his [sic] defense.”  The Warren court, through Gideon 

v. Wainwright, implemented this right by requiring the state to provide lawyers to criminal 

defendants who face imprisonment.  In 1964, the passage of the Criminal Justice Act (CJA) 

heralded the establishment of a federal indigent defense system intended to ensure that everyone, 

regardless of wealth, had representation to ensure a fair trial.  The federal indigent defense 

system relies on both salaried government workers (public defenders) and hourly-wage earning 

court-appointed private attorneys (CJA panel attorneys).  Over fifty years after the passage of the 

CJA, there is still a great deal of variation in the quality of services that is provided to the poor 

potentially related to this appointment of private attorneys.1  Given that federal funds support 

both types of attorneys, the variation in performance raises questions of whether the current 

system meets its legal obligations of fairness as well as whether it is a cost efficient means of 

providing  effective counsel.   

This study analyzes the performance of attorneys in the federal indigent defense system 

using the fact that cases are randomly assigned between CJA attorneys and federal public 

defenders.  In an effort to ensure ex ante fairness, each federal district assigns an annually 

determined fixed proportion of the cases to each group of attorneys.  I attempt to verify if this 

occurred by testing how well a set of observable case and defendant characteristics predict what 

type of attorney assignment.  I reject districts-years in which observables can significantly 

predict whether a defendant is assigned a CJA panel attorney.  After identifying districts in 

which randomizations appears to be effective, I estimate the difference in probability of guilt and 

sentence length between CJA panel attorneys and Federal Public Defenders.  Defendants with 

CJA panel attorneys are on average more likely to be found guilty and on average to receive 

longer sentences.  Overall, the expected sentence for defendants with CJA panel attorneys is 

nearly 8 months longer.  Decomposing these differences suggests they are largely due to 

differences in attorney performance when negotiating a guilty plea and the selection of which 

cases to plead rather than to take to trial.   

                                                 
1 For detailed criticisms of the current system see American Bar Association (2004), Butcher and Moore (2000).  
For detailed analysis regarding the appointment of private counsel in different districts see Wool, Howell, Yedid 
(2003) 
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I next compare the characteristics of the two groups of attorneys in 3 federal districts to 

better understand the relationship between attorney characteristics, payment structure, and 

performance.  CJA panel attorneys, on average, have less experience and attended lower 

“quality” law schools.  This difference in experience and law school quality, combined with the 

effect of wages and caseload explain over half of the overall difference in expected sentence.  

Procedurally, the difference in outcomes appears to operate through plea bargaining as higher 

experience levels and wage rates encourage higher plea rates and lower negotiated sentences.  

These results appear consistent with the hourly wage structure of CJA contracts which provide 

incentives for CJA attorneys to take longer to resolve cases.  The lower plea rates by CJA panel 

attorneys overwhelm any cost-saving generated by paying them lower wages.  My estimates 

suggest that using CJA attorneys imposes a cost of approximately $61 million per year due to 

higher court costs. 

The analysis presented in this paper attempts to establish the nature of the relationship 

between wage structure, human capital, and specific capital on the selection into and 

performance of individuals engaged in a service-providing industry.  The practice of criminal 

law by its nature offers clear metrics, such as win rate and sentence length, to measure worker 

performance and the indigent defense systems which relies on both salaried workers (public 

defenders) and hourly-wage earning court-appointed private attorneys, such as Criminal Justice 

Act (CJA) panel attorneys. Random case assignment results in lawyers of varying experience and 

quality trying similar cases.  This provides a mechanism to evaluate how variation in market and 

lawyer characteristics affects their performance.  Moreover, because the CJA panel is voluntary, 

involvement in it may provide non-pecuniary forms of compensation.  The value of alternative 

forms of compensation, such as client recruitment or on-the-job training, is often difficult to 

identify or measure.  Typically, variation in non-pecuniary compensation is linked to variation in 

monetary earnings as well as occupation and job type.  It is therefore often difficult to isolate the 

impact of alternative types of compensation on job performance.  The potential for on the job 

training that occurs in the indigent defense market comes at the cost of outside market wages.  

Thus, as the gap between the wage paid to indigent defense lawyers and the market wage 

shrinks, the relative value of non-wage compensation becomes more salient.  Thus a comparison 

between these two types of attorneys provides some valuable insight into how workers respond 
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to opportunities to obtain on-the-job training, which in this situation is trial experience, and the 

consequences of these workers’ decisions on their job performance. 

Separate from the economic question of measuring performance, there is a policy concern 

regarding the fairness of the current court system.  The two-tiered system of indigent defense, in 

which a substantial fraction of the cases are covered by contract workers, is also used in many 

state systems.2  Because the federal system handles only about 5 percent of all criminal cases and 

is thought to attract substantially higher quality public defenders and contract workers, it is not 

directly comparable to many state criminal justice systems.  To the extent that we believe the 

overall level of performance in the federal system is higher, we may be especially concerned 

about the quality of services provided to indigents in the state system. Indeed both anecdotal and 

empirical evidence suggests that there is considerable room for improvement in the provision of 

counsel to indigents.3  The quality of services received by indigent defendants varies widely and 

is associated with differences in the practices of federal panel attorneys.4  This variation raises 

the question of whether improvement needs to occur in both types of workers or if one type of 

worker is underperforming.    The evidence presented in this study may be of some assistance in 

developing the set of reforms and improvements needed in state indigent defense systems which 

in many cases parallel the structure of the federal system. 

Of especially great concern is that the difference in outcomes between CJA panel 

attorneys and public defenders presented in this paper are correlated with the race of the 

defendants.  Specifically, districts with a higher fraction of caseload assigned to CJA panel 

attorneys are also districts with more minority defendants.  Additionally, in non-randomizing 

districts, blacks are more likely to be assigned a CJA panel attorney than are whites.  As a result, 

poor representation in the federal indigent defense system disproportionately impacts minorities.  

Because there does not appear to be an invidious purpose behind the creation of the current 

indigent defense system, the systematic provision of poor quality counsel likely does not violate 

any constitutional rights.5  However, under a disparate impact conception of discrimination, the 

                                                 
2 Approximately one-third of prosecutors offices use a system of public defenders and contract workers akin to the 
federal system.  However, more than half of all indigent defense systems use some combination of public defenders, 
contract attorneys and assigned counsel.  (Harlow, 2000) 
3 For detailed criticisms see American Bar Association (2004), Butcher and Moore (2000) 
4 For an analysis of the practices of different districts see Wool, Howell, Yedid (2003) 
5 This standard of discrimination is based on Personnel Administrator of Massachusetts v. Feeney 442 U.S. 256 
(1979) and Washington v. Davis, 426 US 229 (1976).  
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ex-post differences in outcomes may violate the Civil Rights Act.6  Thus, the seemingly neutral 

system intended to provide counsel to financially needy defendants results in de facto 

discrimination against minority defendants.    

 

2.   BACKGROUND INFORMATION 
 

2.1 THE FEDERAL INDIGENT DEFENSE SYSTEM 

To qualify for representation in the federal indigent defense system, an individual must be 

charged with an imprisonable federal offense.  In most cases these offenses are felonies or Class 

A misdemeanors.  If an individual is arrested for a federal offense, that charge may be pursued 

through five stages: 

1. Issuance of a charging document: Involves the formal filing of charges on which the 
defendant will be tried in a court of law.  The defendant is not party to this proceeding.  
At least one of these offenses must be sufficiently serious to invoke an individual’s right 
to federally funded counsel. 

 
2. Arraignment: Formally informs the defendant of the charges upon which he or she will be 

tried and assigns counsel.  If the defendant can establish that he or she is financially 
unable to provide counsel, one of the two types of indigent defense counsels will be 
appointed.  

 

3. Detention Hearing: Determines bail and the nature of any pre-trial detention imposed on 
the defendant 

 

4. Guilt determination: Establishes whether the defendant is guilty, beyond a reasonable 
doubt, of at least one of the charges for which he or she is charge.  It either involves a 
negotiated agreement in which the defendant pleads guilty to a charge in exchanged for a 
sentence recommendation or a trial in which evidence is presented to a judge or jury, who 
then determine the defendant’s guilt. 

 

5. Sentencing Hearing: Only occurs if the defendant is convicted of a crime.  In such a case, 
this hearing imposes a sentence on the defendant. 

 

                                                 
6 Title VI of the Civil Rights Act of 1964 42 U.S.C § 2000d expressly prohibits discrimination in any program 
which uses federal money. 
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If the defendant can establish that he or she cannot afford the necessities of life for 

him/herself and any dependents in addition to the cost of counsel, then the counsel is appointed.  

In the federal system, this results in one of two types of attorneys representing the defendant. 

• Federal Public Defender: These are salaried federal workers who represent 

indigent defendants as their full-time job.   

• Criminal Justice Act (CJA) Panel Attorney: These are private attorneys who are 

selected to be on a panel of qualified individuals and contacted by the federal 

government on a case-by-case basis.7  While the criteria required to apply to be 

considered vary by district they typically involve a minimum number of years of 

experience and good standing in the state bar association. 

 

These two types of counsel split the indigent caseload for the district in a predetermined ratio.  

Appointment of cases to one of the two types of attorneys is done either through the court clerk’s 

office or through the federal public defenders’ office.  In either system, cases are randomly 

assigned to either the panel or the public defender pool and then a specific attorney is also 

randomly assigned.  Attorney assignment typically occurs in a rotational manner to ensure 

equitable distribution of cases.  Except in very rare cases, it is not possible to request a specific 

attorney.8  

 

2.2 ADMINISTRATIVE DATA 

Using data from the Administrative Office of the U.S. Courts (AOUSC) Criminal 

Docket, I was able to observe the type of crime committed at the initial filing, the type of 

attorney assigned at the initial filing, as well as the disposition of the case for all criminal cases 

from 1997-2002.  The AOUSC court data does not report defendant characteristics, such as age, 

race, marital status, or citizenship.  To track defendant characteristics, the Bureau of Justice 

Statistics created a special linkage that set up a non-identifying case and defendant code which 

matched individuals from arrest records maintained by the Federal Bureau of Investigation 

                                                 
7 These individuals are typically judges and defense attorneys 
8 For a more detailed description about criminal procedures, indigent defense eligibility, or attorney assignment see 
Appendix A. 
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(FBI), US Marshall’s Service (USMS), and Drug Enforcement Agency (DEA).9 These data also 

track the defendant through the process, so it is possible to verify attorney assignment and 

charging offenses at different stages. 

Table 1 shows the distribution of offenses and characteristics of defendants represented 

by different types of attorneys for all 96 federal districts from 1997-2001.10   This table includes 

two types of non-indigent counsel, privately retained attorneys and pro se counsel (where 

individuals defend themselves).  It appears that indigent defense cases account for a majority of 

federal criminal cases.  There also appear to be differences in the demographic characteristics of 

defendants by type of counsel.  

 

[TABLE 1 ABOUT HERE] 

 

 Defendants who retain private attorneys are much less likely to be minorities, are more 

likely to be married and are slightly older.  In general, these characteristics are also correlated 

with the distribution of types of crimes covered by private attorneys.  Private attorneys tend to 

represent individuals charged with public order offenses, which are largely white collar and 

federal financial crimes.  In contrast, individuals charged with drug crimes are much more likely 

to be represented by indigent defense counsel.   In part these differences may be correlated to the 

differences in the distribution of race by attorney type. 

 

2.3 VERIFICATION OF RANDOM ASSIGNMENT 

 Because I would like to attribute differences in outcomes to differences in performance I 

wish to restrict any analysis to districts that randomly assign cases.  Although all districts with a 

substantial fraction of cases covered by CJA or public defenders should randomly assign cases, I 

attempt to statistically confirm that such assignment took place.  This requires that I exclude 

districts-years in which 85 percent or more of cases are covered by CJA panel attorneys as these 

                                                 
9 The data used in this paper is a subset of the Cases Terminated files, maintained by the AOUSC.  However, not all 
cases could be matched to defendant records.  As such, for the time period, this data constitutes between 90-95 
percent of the cases in any given year. 
10 Crosswalk showing  the classification of filing offenses into BJS classified subcategories and main categories 
available upon request.  Tables 1 uses the main category classification.  Later analysis is done using subcategories. 
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districts are not required to randomly assign (this excludes 18 districts and 8 percent of cases).11  

In addition, I restrict my analysis to district-years with a sufficiently large number of cases per 

year to allow analysis (identification requires that I set this at 30 cases in a district-year).  This 

criterion does not reduce the dataset substantially. While 11 percent of the district-years have too 

few cases, when these district-years are excluded only about 3 percent of the sample of cases are 

excluded.  This leaves 338 district-years for analysis.   

Since the probability with which a defendant receives a type of counsel is dependent on 

his or her defendant number within the case, I limit my analysis to the “first” defendant.12  If 

defendants are randomly assigned a number in their given case, as most courts claim they are, 

and then selecting the first defendant should not create a bias.  However, if the process by which 

defendants are assigned a position within the case is non-random, this restriction may bias the 

sample in the direction of the failure of randomization. Approximately 11 percent of cases have 2 

or more defendants.  

To verify the randomization of case assignment, I tested how well a set of observable 

characteristics, such as the race, age, and sex of defendant as well as the specific offense with 

which the defendant was charged, predict the type of attorney assigned.  If randomization of 

assignment was truly achieved, then defendant characteristics and crime type should not 

influence the type of attorney a defendant is assigned.  To formally test this, I estimate a probit of 

the probability of being assigned a CJA panel attorney on defendant characteristics and type of 

crime for each district-year within the experience graded major crime groups. 13  This procedure 

                                                 
11 Districts with no cases covered by public defenders are: Eastern District of Wisconsin , Southern District of 
Georgia, Northern District of Alabama , Eastern District of Kentucky, Maine, Northern District of Mississippi, 
Southern District of Mississippi , Western District of North Carolina, North Dakota, Western District of Virginia, 
Northern District of West Virginia,.  Districts with very few cases covered by public defenders are: Western District 
of Wisconsin (.92),  Rhode Island (.99), Vermont (.88), Eastern District of Virginia (.97), Middle District of Georgia 
(.99), Northern District of Indiana (.94), Northern Marina Islands (.98), and South Dakota (.89). 
12 For cases with multiple defendants the process is more complicated.  In a case with multiple defendants, the 
defendants are randomly assigned an order. Then defendant 1 is assigned either a public defender or a CJA panel 
attorney as described above.  If defendant 1 is assigned a public defender, defendants 2 through n are assigned 
different CJA panel attorneys.  If defendant 1 is assigned a CJA panel attorney, then defendant 2 is assigned either a 
public defender or a CJA panel attorney.  If defendant 2 is assigned a public defender, defendants 3 through n are 
assigned CJA panel attorneys.  If defendant 2 is assigned a CJA panel attorney, the process moves to defendant 3.  
In this case, although defendant 2 may be assigned either type of attorney, the probability that he or she would be 
assigned a CJA panel attorney is going to be higher than if he or she was the first defendant.   
13 The major crime groups are typically separated into between 3 and 6 groups.  Violent crimes require the most 
experienced attorneys.  White collar offenses and RICO offenses also tend to require a higher level of experience.  
Theft and serious property offenses are considered mid-experience range cses.  The groups of offenses with no 
experience restrictions are drugs weapons, and immigration offenses.  All analysis presented in this paper controls 
for these 6 crime categories.  For additional details on the assignment procedures see Appendix A. 
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is equivalent to fitting a discriminant function but instead of determining the best predictor I 

verify that the observable are poor predictors.  Each of these categories of variables, race, sex, 

marital status, citizenship, offense category, and age are represented as a vector of indicator 

variables.  Thus, the regression includes a full set of dummy variables for race (black, Native 

American, Asian), sex (female), marital status (divorced, widowed, separated), U.S. citizenship 

(citizen), offense category (51 BJS offense sub-categories), as well as a continuous variable for 

defendant age.14  Under the null hypothesis of randomization, I would expect that the vector of 

variables for defendant race, defendant sex, defendant marital status, age, defendant citizenship 

and offense category for the defendant’s crime should be jointly insignificant.  I therefore define 

the failure to randomly assign for a district-year as having joint significance of all variables in 

the regression is at or below the 0.05 level.15 

Even under the null of random assignment, using a .05 level cutoff rule would result in 5 

percent of the districts appearing not to randomly assign.  I nevertheless remove these districts 

from the data because I cannot identify the districts that randomly assign but fall into this p-value 

range from districts that do not randomly assign.  This process eliminates just over one-third of 

the remaining district-years leaving 51 districts, 225 district-years and about 50,000 cases for 

analysis.  

While this analysis is conservative in the sense that it may exclude districts that do 

actually randomly assign, it may allow the inclusion of some districts which do not actually 

randomly assign but statistically appear to do so.  To try to increase the power of this test, I also 

contact each district to verify what method the district uses for random assignment.  Using this 

information, I exclude an additional 6 districts in 9 district-years.  This leaves 45 districts, 216 

district-years, and about 45,000 cases for analysis. 

There were some regional patterns in rejection rates of districts.  Districts in the south 

were more likely to fail randomization as were districts in the mid-west.  Most districts failed in 

only one or two years however, some districts failed in all five years.16  Of the 15 largest 

                                                 
14 Note that while in theory there might be as many as 60 variables in any given regression, the maximum number of 
variables in any given district-year regression is 27 and as such districts were required to have 30 observations to be 
included in the regression.  Analysis restricting to those district-years with more than 60 cases does not substantially 
change results. 
15 Randomization in theory occurs at the same proportion over the course of the year.  However, because of time 
trends in arrest patterns and crime commission, it is not possible to explicitly test for time-invariance of lawyer 
assignment within a year. 
16 For a tables detailing districts failing randomization, see Appendix C. 
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districts, only the Texas Western District and the Georgia Northern district were excluded for at 

least 1 year.  Among smaller districts, rejection was more common though rarely for all 5 

years.17   

 

3.   RESULTS  
 
3.1 DIFFERENCES IN PERFORMANCE  

Restricting my attention to the set of districts that appear to randomly assign cases between 

two groups of lawyers, I next evaluate their relative effectiveness in representing indigent clients.   

I consider two outcomes: 

• Fraction of cases resulting in a guilty verdict: This is the fraction of total cases in which 

the defendant either pleads guilty or is convicted at trial.   

• Average sentence for all cases:  This is defined as the average prison term for all cases 

regardless of outcome.  Sentences for acquittals and dismissals are defined as zero.   

These outcomes use the entire universe of cases that appear to randomly assign and as such I 

would expect there to be little difference in the outcome between types of attorneys.  Moreover, 

differences in either outcome can be attributed to differences in the quality of representation 

provided and not to case quality.  This is true because, on average, within a district year CJA 

panel attorneys and public defenders should have the same underlying distribution of guilt in the 

cases they represent and thus are equally likely to lose at trial. 

 I begin my analysis of case outcomes by estimating a simple probit regression of the 

probability of guilt on an indicator for the type of attorney.  Table 2, Panel A, column 1 reports 

the marginal effects of this regression evaluated at the mean of each variable.  It appears that 

defendants with CJA panel attorneys are more likely to be found guilty. Next controlling for 

district, year and crime effects, I estimated a parsimoniously specified probit: 

[ ]FEcrimeFEyearFEdistrictCJAguilty ++++Φ== 10)1Pr( ββ    (1) 

In equation (1), CJA is an indicator variable for whether the case was handled by a CJA panel 

attorney or a Federal Public Defender.  The variables district FE, year FE, and crime FE are the 

fixed effects for the district in which the case was filed, the year of initial case filing and the 
                                                 
17 According to discussions with clerks in several districts, the presence of “related cases” which are not observable 
in the dataset will result in a district being unable to randomly assign for those cases.  In small districts, this may be 
a large fraction of cases in a given district year and thus appear as though the district does not randomly assign. 
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major crime category respectively.   Table 2, Panel A, Column 2 reports the results of this model.  

Defendants assigned to CJA panel attorneys remain slightly more likely to be found guilty, with 

a difference of 2.8 tenths of a percentage point.  While the magnitude of this effect is small, the 

overall probability of being found guilty is nearly 97 percent.  As such, the increase in 

probability of guilt attributed to having a CJA attorney covers 10 percent of the remaining 3 

percent probability of being found not guilty. 

 

[TABLE 2 ABOUT HERE] 

 

To further control for defendant characteristics, I estimate: 

]
[)1Pr( 6543210

FEcrimeFEyearFEdistrict
agefemaleasianNAblackCJAguilty

+++
++++++Φ== βββββββ

     (2) 

In equation (2), black, NA, and asian are indicator variables for whether the defendant is black, 

Native American, or Asian, respectively.  The variable female is an indicator for whether the 

defendant is female.  The variable age is the age of the defendant at the time of initial case filing. 

Under random case assignment, the gap in attorney performance should be unaffected by 

defendant demographic controls.  As reported in Table 2, Panel A, Column 3, the coefficient on 

the CJA indicators changes insignificantly after including demographic controls (which is also 

additional evidence supporting random assignment).  Because the unit of randomization is a 

district in a given year, I next estimate a specification with district-year fixed effects.  

Specifically, I estimate: 

]
[)1Pr( 6543210

FEcrimeFEyeardistrict
agefemaleasianNAblackCJAguilty

++
++++++Φ== βββββββ

     (3) 

The results from equation 3 are reported in Table 2, Panel A, column 4.  This analysis shows that 

there is little difference between using district-year fixed effects and using district and year fixed 

effects.18  The gap appears quite robust to specification.  These estimates suggest that defendants 

assigned CJA panel attorneys are three-tenths of a percentage point more likely to be convicted.  

For each type of attorney, I next tested whether the difference in case outcomes varies across 

the type of crime with which the defendant was charged.  Given the way in which case 

                                                 
18 All subsequent analysis is repeated for rejected districts and presented in Appendix C.  Analysis presented in this 
paper uses a rejection criterion of 0.05 level but analysis using rejection at the 0.10 level is available upon request. 
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assignment occurs, this analysis may provide insight into the role experience plays in affecting 

case outcomes.  To do this, I estimated a probit with district and year fixed effects and included 

interaction terms between major crime categories and the CJA indicator variable.  Specifically, I 

estimated: 

]
.

**
..****[)1Pr(

16151413121110

98765

43210

FEcrimeFEyearFEdistrict
agefemaleasianNAblackweaponsop

drugspropertyviolentnimmigratioCJAweaponsCJA
opCJAdrugsCJApropertyCJAviolentCJAguilty

+++
+++++++
+++++

++++Φ==

βββββββ
βββββ

βββββ

  (4) 

In equation (4), I include interaction terms between the major crime categories and the CJA 

indicator variable.  The major crime variables are violent, which includes all violent crimes,  

property, which includes property crimes such as thefts, drugs, which includes all drug offenses 

including possession, sales and trafficking,  p.o., which includes all public order offenses 

including most white-collar financial crimes, weapons, which include all weapons offenses 

including possession and sales, and immigration, which includes all immigration related 

offenses.19  I also include crime subcategory fixed effects to control for the specific type of crime 

committed within these broad categories. I repeat this analysis using district-year fixed effects.  

The results from both of these specifications are reported in Panel B of Table 2.  It appears that 

much of the difference in performance before public defenders and CJA attorneys in cases 

involving weapons and drugs offenses.  In part, this may be due to the high fraction of cases in 

these categories, allowing better identification of differences in these categories. This may also 

be due to the structure of randomization.  In some districts, cases are placed into severity tiers 

(randomization occurs within these tiers), based largely on the major crime category.  Most drugs 

and weapons offenses are considered less severe (typical charges are for low-level distribution or 

personal possession).  Violent offenses are considered very severe.  Public order and property 

offenses fall somewhere in between.  Cases are randomly assigned to a type of attorney (e.g. 

CJA or public defender), but the specific attorney assigned will have the requisite experience 

deemed necessary to defend against the type of charge.  In this situation, drugs and weapons 

charges will be handled by the least experienced attorneys, while violent offenses will be 

                                                 
19 The classification of offenses into these categories is based on the Bureau of Justice Statistics classification of 
primary offense categories. See Appendix E for categories 

373



 14

handled by the most experienced attorneys.20  In this light, the results from Panel B of Table 2 

suggest that highly experienced attorneys, regardless of type, perform similarly while the lesser 

experienced public defenders perform better than the lesser experienced CJA panel attorneys.   

 

   I conduct a parallel analysis of sentence length, which also suggests that public defenders may 

outperform CJA panel attorneys. I begin by estimating a simple difference in means using an 

unconditional linear regression.  The results from this simple difference, reported in Table 2, 

When controlling for district, year, and offense type the difference in sentence length increases to 

about 5 months (Table 2, Panel A, Column 6).  Table 2, Panel A, Column 7 reports results after 

including defendant characteristic controls.  Again, this verifies random assignment as the 

inclusion of demographic controls does not affect the difference in sentence length between the 

two types of attorneys.  The results from including district-year fixed effects are reported in 

Table 2, Panel A, Column 8.  There is little change in the difference in sentence length with 

using district-year fixed effects, suggesting that the 5 month difference is relatively robust to 

specification.  It is worth noting that conditional on district, year, and type of offense, black 

defendants receive substantially longer sentences than comparable white defendants.21 

 In the bottom panel of Table 2 (Panel B), I test whether the difference in sentence length 

varies across type of crime.  I estimated a linear regression with district and year fixed effects 

and included interaction terms between major crime categories and the CJA indicator variable.  I 

repeat the analysis using district-year fixed effects. The biggest differences are again 

concentrated in weapons and drugs offenses. In part, this may be due to mandatory sentencing 

for weapons and drugs offenses.  In these categories, increased probability of conviction will 

have much larger impact on sentence length as judges have no discretion to adjust sentences 

based on case-specific characteristics.22  Moreover, while some convictions (for example for 

                                                 
20 Evidence for the difference in experience level of attorneys handling various major offense categories comes from 
conversations with district clerks regarding the administration of the assignment of cases to indigent counsel as well 
as from the district specific CJA Plans guiding the implementation of an indigent defense system. 
21 Of significant concern in this analysis is the fraction of the sample with zero sentence length.  Appendix C 
presents some additional specifications and sensitivity checks addressing this issue. 
22 According to Freed (1992, p. 1690), there are approximately 100 federal mandatory minimum penalties, contained 
in 60 different criminal statutes most of which involve drugs and/or the use of a gun.  An analysis of sentence length 
conditional on conviction shows much lower variance in sentence length for offenders convicted of the same crime 
in drug and weapons cases relative to those convicted of other offenses.  This supports the idea that the specific 
crime, not judicial discretion, generates differences in sentences in these cases. 
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property crimes) could result in only probation, mandatory sentencing requires prison time for 

most drugs and weapons offenses.   

 

3.4 THE ROLE OF PLEA BARGAINING  

Because most cases are disposed of using plea bargains, understanding performance 

differences requires an analysis of the relative plea rates of the two types of attorneys.  This 

paper will uses a notion of efficient plea bargains to measure attorney performance.  Because 

trials are costly both in terms of time and monetary expenditures, from an efficiency standpoint, 

plea bargaining is a lower cost way to resolve criminal disputes.  Plea bargains shorten the 

duration of a case and save the cost of a courtroom trial.  Therefore if a higher fraction of cases 

which a final disposition of guilty are disposed of with a negotiated plea rather than an trial, this 

may be a form of efficient attorney performance.   

Moreover, plea bargains have the potential to be a pareto improvement.  If defendants are 

sufficiently risk averse then a negotiated shorter sentence is preferable to the risk of a higher 

sentence at trial.23  Consider the extreme example of a guilty defendant who will be convicted at 

trial with probability one.  In this case, the plea serves only to shorten the defendant’s sentence 

and reduce the administrative costs of the case.  The question of undue pressure for the innocent 

to plead guilty is moot as the injustice of the system (should any exist) is not generated by the 

decision to plead guilty. 24  Lastly, if prosecutors are averse to losses, then they will be willing to 

lessen the severity of charges in exchange for a guilty plea.  Thus, all parties in this system may 

be made better off by plead bargaining. 

To study plea rates, I first define plea cases as cases in which the defendant pleads guilty 

or no lo contendre to either the top charge or a lesser included charge and waives his or her right 

to a trial or future appeal.  I estimate several specifications, reported in Table 3 Panel A.  

Regardless of specification, it appears that defendants with CJA panel attorneys are nearly 1 

percentage points less likely to plead guilty.  This corresponds to 20 percent of the remaining 5 

                                                 
23 These situations, there are serious fairness concerns when risk-aversion (especially aversion that may be due to 
perceived racial or class-based biases in the system) rather than true guilt determines who is found guilty in court.  
For a discussion of the relationship between plea bargaining and the distribution of risk aversion, see Kobayashi and 
Lott (1996) 
24 The question of whether plea bargains generate excess pressure for innocent defendants to plead guilty is outside 
the scope of this paper.  Chin and Holmes (2002) discuss the relationship between ineffective counsel and guilty 
pleas.  However, several papers suggest that plea bargaining can be structured to ensure truthful revelation.  See for 
example Grossman and Katz (1983). 
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percent of unplead cases. Repeating this analysis by type of crime, it appears that again, much of 

the effect is concentrated in weapons and drugs cases. 

 

[TABLE 3 ABOUT HERE] 

 Pleading guilty in part works because defendants are able to plead guilty to less severe 

crimes (and therefore receive shorter sentences) in exchange for saving the government the cost 

of a trial.25  The most effective form of plea bargaining then is pleading guilty to a lesser charge 

(typically included in the indictment).  Therefore, I also estimate the relationship between 

attorney type and the probability of pleading guilty to a lesser included charge. It appears that 

CJA panel attorneys are over 8 percentage points less likely to negotiate pleas for lesser included 

charges. This difference again is especially pronounced in drugs and weapons offenses.  This 

highlights the importance of plea bargaining in determining expected sentence length.  Pleading 

to lesser included offenses allows defendants to either receive lower mandatory sentences or 

avail themselves of judicial discretion.   In these cases, plea bargaining is the only way to 

negotiate lower sentences for defendants, as the sentences imposed at the sentencing hearing are 

highly constrained by federal guidelines.    

The analysis of plea rates sheds some light on what is generating the overall difference in 

guilty rates and sentence length.  The difference  in the probability of being found guilty 

combined with the lower plea rates by CJA panel attorneys suggests that: 1) CJA attorneys are 

performing significantly worse at trial and/or 2)  CJA panel attorneys are not taking the “right” 

cases to trial.   I cannot determine whether CJA panel attorneys are only pleading only a proper 

subset of the cases that public defenders are pleading or if they are pleading an intersection set of 

cases.  Given the high probability of plea bargaining among both groups of attorneys, it is likely 

that there is significant overlap in the cases which each type of attorney decides to plead guilty.  

Nevertheless, it appears that in some way, be it in the decision of what cases to plead or the 

quality of negotiations during the plea bargaining stage, the use of guilty pleas plays an 

important part in explaining the difference in attorney performance.  Moreover, the difference in 

plea rates highlights an important reason why CJA attorneys may perform worse than public 

defenders.  CJA attorneys receive an hourly wage which until recently was higher during in 

                                                 
25 Evidence suggests that the sentencing guidelines shifted prosecutors from sentence bargaining to bargaining over 
the charges or guideline factors regarding mitigating or aggravating circumstances (Nagel and Schulhofer, 1997) 

376



 17

court-room appearances than during out-of-court work.  Even when plea bargaining, CJA 

attorneys take significantly longer to dispose of cases (by about 20 days, corresponding to about 

10 percent longer).  Such payment structure may therefore encourage not only overuse of 

courtroom procedures but also significantly worse outcomes for defendants with CJA attorneys. 

Analysis of case outcome and sentencing rates reveals differences but it is unclear if the 

overall difference between public defenders and CJA panel attorneys is due to performance at 

trial or incorrect decisions about which cases to take to trial in the first place.  Moreover, because 

of the differing rates at which the lawyers plead as the differing sentence length, it is unclear how 

to attribute raw differences in outcomes to differences in performance at the various stages of 

criminal proceeding, and how much to attribute to the single decision of whether to plead guilty 

or not. 

 It is possible that understanding in which stage differences will help uncover the 

mechanism through which these differences arise.  I therefore constructed a set of overall 

measures to be used in decomposition analysis.  To estimate the overall difference in 

performance, I estimated the expected sentence for defendants with each type of lawyer.  I 

defined the expected sentence as: 

)0|(*)0Pr()1|(*)1Pr()( ==+=== pleasentencepleapleasentencepleasentenceE          (5) 

I then estimated these outcomes (the probability of plea bargaining and the sentence conditional 

on plea bargaining or not) by type of attorney.  From these estimates, I constructed eight 

predicted values from which I then construct two measures of expected sentence length:  
C
CJACJA

P
CJACJACJA SPSPJCJAsentenceE ˆ*)ˆ1(ˆ*ˆ)1|( −+===     (6) 

C
PDPD

P
PDPDPD SPSPJCJAsentenceE ˆ*)ˆ1(ˆ*ˆ)0|( −+===    (7)   

To determine the proportional difference, the first column of Table 4 reports the difference in 

these two measures, i.e. PDCJA JJ − .  Overall, defendants with CJA attorneys have nearly eight 

months of additional jail time.  Repeating the above analysis by primary offense type, it appears 

that the effect of having a CJA panel attorney ranges from a difference of about 5 months for 

violent offenses to a difference of nearly a year and a half for weapons offenses.  Immigration 

offenses move in the opposite direction, so that defendants with CJA panel attorneys have about 

2.5 month shorter sentences. 
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 I next decompose the overall effect into six components, three of which are due to 

attorney performance holding the distribution of case characteristics fixed and three of which are 

due to selection of cases into the given stage, holding attorney performance fixed. 26  I define an 

estimate of expected sentence length with Public Defender case characteristics but CJA 

parameters.  Define this predicted expected sentence length as: 
CP SPSPJ ~*)~1(~*~~ −+=      (8) 

These variables in equation (8) ,~,~ PSP  and CS~  correspond to the predicted expected probability 

of plea bargaining for CJA panel attorney cases at public defender parameter values, the 

predicted sentence length in pleaded cases for public defender cases at CJA panel attorney 

parameter values, and the predicted sentence in trial cases for public defender cases at CJA panel 

attorney parameter values, respectively.   Taking the difference between equations (6) and (7), I 

add and subtract J~ . After some algebra, this yields: 

)ˆ~)(ˆ1()ˆ~(~)ˆˆ)(ˆ~(

)~ˆ)(ˆ1()~ˆ(ˆ)~~)(~ˆ(
C
PD

C
PD

P
PD

PC
PD

P
PDPD

CC
CJACJA

PP
CJACJA

CP
CJAPDCJA

SSPSSPSSPP

SSPSSPSSPPJJ

−−+−+−−+

−−+−+−−=−
  (9) 

In equation (9) the first line of the equation contains terms which measure attorney procedural 

performance holding case characteristics fixed.     This measures how well the attorney advocates 

in a given procedure (e.g. trial or plea negotiations) holding fixed the offense type and defendant 

characteristics as well as district and year fixed effects.  The second line contains terms which 

measure the effect of selecting certain cases to plead guilty, holding attorney procedural 

performance fixed.  This measures the effect of the decision to plead guilty on outcomes, 

assuming that attorneys perform equally well once a given case is in a specific procedural stage.   

The stages are the decision-to-plea stage, the plea-sentencing stage and the trial-sentence stage.  

The decision to plea stage measures the effect of pleading guilty or not, regardless of the 

outcome of the plea.  The plea sentencing stage measures the quality of plea, defining higher 

quality pleas as those with shorter sentences (conditional on type of crime).  The trial-sentence 

                                                 
26 Standard errors for these estimates are constructed by bootstrapping.  The process involves drawing from the 
sample, with replacement, then constructing the estimates of JCJA and JPD, as well as a JCJA and JPD  for each primary 
offense category.  I repeated this process 1000 times and then constructed the standard error of the mean from these 
estimates. 
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stage includes acquittals and dismissals, treating these cases as being assigned no prison 

sentence.27 

Of the 7.76 months difference in sentence length, over half of the difference is due to 

attorney procedural performance related measures.  It appears a little more than half of the 

difference in expected sentences is due to how well the attorney can plea bargain and negotiate 

sentences and a little less than half is due to how the attorney determines which cases should be 

plead versus those which go to trial.  This decomposition also provides a check of random 

assignment.  If cases are randomly assigned then term four should be zero since there should be 

no difference in case characteristics between the two types of attorney at the beginning of 

criminal proceedings.  In all cases, there appears to be no significant difference in the case 

characteristics between CJA attorneys and public defenders at the plea stage.     

 

[TABLE 4 ABOUT HERE] 

 

 Table 4 also reports the decomposition by major crime type.  The relative importance of 

different measures of attorney performance is similar across major crime category.  For violent, 

property, and public order offenses, nearly half of the expected sentence length is due to the 

difference in attorney performance during plea bargaining.  Between a quarter and a third of the 

difference is explained by the difference in case characteristics for cases which are in the plea 

sentencing stage.  For weapons offenses, nearly 85 percent of the 17 month difference in 

expected sentence length is due to difference in attorney performance when plea bargaining.  For 

drug offenses, on the other hand, over half of the difference in expected sentence length is due to 

case characteristics.  The last major crime category considered is immigration offenses, where 

defendants with CJA attorneys receive shorter sentences.  Consistent with the other case 

categories, CJA attorneys perform worse during plea bargaining.  In contrast with the other case 

categories, the case characteristics of trial cases explain the shorter sentences for CJA panel 

attorneys relative to the public defenders. Overall, it appears that attorney performance is 

responsible for a large fraction of the overall difference in expected sentence length.  Although 

there is some variation across the type of crime committed, these results are robust across most 

                                                 
27 The detailed algebraic derivation of this decomposition is presented in Appendix D. 
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crime types.  These differences also do not appear due to case characteristics pre-case 

assignment, confirming random assignment.   

 

3.5 THE IMPACT OF WAGES, EXPERIENCE, AND LAW SCHOOL QUALITY ON ATTORNEY 
PERFORMANCE 

The previous analysis suggests that wage structure, experience and other labor market 

factors might explain the difference in attorney outcomes. I collect data on attorney 

characteristics from 3 districts to explore this hypothesis in greater detail. Taking the AOUSC 

Criminal Master File, I used the case docket numbers to identify the cases.  Then using PACER, 

the Federal Court on-line case management system, it was possible to find the case records, 

which identify the lawyer.  This collection was done for three districts (all of which passed the 

randomization tests): California Southern District, California Central District, and Arizona.   

These districts were chosen in part because their court records are currently on-line.  The 

PACER system for District level dockets is not fully implemented and so not all districts have 

their court dockets available on line. In addition, these districts are in states that have on-line 

publicly accessible attorney information available through their State Bar Associations. Using 

this look-up service, I linked attorneys to the date they passed the bar as well as the law school 

they attended as a measure of their experience and ability respectively.   

 These districts were not chosen randomly and are not representative of the nation.  In 

particular, all 3 districts are relatively large and include major metropolitan areas.  Some 

summary statistics for these districts are presented in Panel A of Table 5.  The districts have a 

higher fraction of white defendants (which includes Hispanics) and a lower fraction of black 

defendants than is true on average nationwide.  The districts also have a significantly higher 

fraction of non-US citizens (nearly 75 percent of the sample is non-citizens in the 3 districts, 

compared to 47 percent nationwide).  Naturally, this results in a higher fraction of immigration 

cases in these districts as well (46 percent in the 3-districts compared to 20 percent nationwide).  

Excluding immigration cases, there is a higher fraction of drug cases and a lower fraction of 

public order cases and weapons cases.  There is approximately the same fraction of violent and 

serious property crime cases.  

 

[TABLE 5 ABOUT HERE] 
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To examine whether there are differences in the attorneys in the two tiers of the indigent 

defense system, I define several variables to measure differences in outside opportunities and 

attorney characteristics.  One characteristic which might be important for performance is the 

legal experience of the attorney.  I defined experience as number of years the attorney has 

practiced law in the district where he or she was assigned a case, and therefore construct it as 

year the case was filed minus year the attorney passed the bar in that state.  While in most cases 

this measure will accurately represent years of practice, some attorneys may have practiced for 

many years in other states and only passed the bar after moving to their current state.  For these 

attorneys this experience measure will understate their experience.  Similarly, for attorneys who 

passed the bar and then took time off from practice to engage in other activities, this measure 

will overstate their experience. 

I also use the law school each lawyer attended as some measure of ability (either innate 

or acquired through human capital from their law school).  I rank the law schools using the U.S. 

News and World Reports ranking from 2005.  I break the differences down by tiers.  Tier 1 

includes law schools ranked 1 through 10.  Tier 2 includes law schools ranked 11 through 25.  

Tier 3 includes law schools ranked 26 through 50.  Tier 4 includes law schools ranked 51-100.  

Tier 5 includes law schools ranked 101 through 134 (this is the U.S. News and World Reports 

“tier 2” schools).  Tier 6 includes law schools ranked 135 through 177 (this is U.S. News and 

World Reports “tier 3” schools).28       

In addition to lawyer-specific characteristics, I also look at some market variables.  The 

variation in outside opportunity wages is likely to result in different types of attorneys selecting 

to be CJA panel attorneys and public defenders and as such could influence the performance of 

the attorneys in criminal proceedings.  I develop a variable called the attorney wage gap, which 

is defined as the wage the federal government pays minus the outside opportunity wage.  For 

CJA panel attorneys, the wage gap is defined as the wage the attorney receives for courtroom 

work minus the average wage for an attorney in that area.  Similarly, for public defenders the 

wage gap is defined as the difference between the wage for public defenders in that district-year 

and the average wage for attorneys in that area.29 As a measure market wages, I used the 

                                                 
28 These law school rankings likely only roughly approximate the “quality” of education these schools provide and 
may not be an entirely accurate predictor of the quality of the schools or of the lawyers who graduate from them. 
29 The use of this data requires an assumption on average weekly hours.  I use 40 hours but results using 38 hours, 
50 hours and 60 hours show no significant differences and are available upon request. 
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Occupation Employment Statistics from the Bureau of Labor Statistics data, which lists wages by 

industry.30  As a measure of federal government wages I use the Criminal Justice Expenditure 

report, which includes wages for federal government legal establishments.  These estimates 

include U.S. Attorney’s Offices (the prosecuting attorneys in federal cases) and Federal Public 

Defender Offices.  Since Federal Public Defenders and U.S. Attorney’s Offices have the same 

pay scale, I assumed that the average wage per employee is the same.  For CJA panel attorneys, I 

use the established federal wage rate for CJA panel attorneys as set by Congressional Approval 

and appropriated through the Administrative Office of the US Courts.   

Other factors affecting attorney performance may be their caseload or the frequency with 

which attorneys interact with prosecutors and judges in the criminal system and the number of 

cases an attorney handles in the federal criminal system.  I calculate the average indigent 

caseload for an attorney in a district in a year.  To do this I use the number of public defenders 

(LPD), the number of CJA panel attorneys (LCJA) and the number of cases handled by each 

( PDCJA NN , ).  I estimate LPD and LCJA, by contacting the districts and asking them the number of 

people on the panel and in the public defender’s office in each year from 1997-2001.  I can 

observe CJAN  and PDN  from the AOUSC data.  I then define average indigent caseload as: 
i

i
L

N    

for i=CJA, PD.  This then represents the expected number of cases on indigent defense lawyer 

will handle.   

 Some summary statistics on these lawyers are shown in Panel B of Table 5.  The CJA 

panel attorney wage is on average lower than the average wage in the county in which the 

attorney resides.  However, this varies a great deal depending on the county location. In some 

counties in Arizona, for example, the CJA wage is greater than the market wage.   The 

experience level varies greatly between attorney types.  CJA panel attorneys, on average, have 

very low experience.  Figure 1 shows the distribution of experience.  It appears that public 

defenders on average have higher experience and a wider distribution.  Many panel attorneys 

have less than 10 years experience, but there is a cluster of attorneys with about 15 years 

experience and another cluster with about 25 years of experience.  These are the attorneys that 

frequently handle the more difficult or highly technical cases and are, in some cases, former 

                                                 
30 I use wages for lawyers from 1997-2001 from the following Metropolitan Statistical Areas (MSA): Flagstaff, 
Phoenix-Mesa, Tucson, Yuma, Los-Angeles-Long Beach, Orange County, Riverside-San Bernardino, San Louis 
Obispo-Atascadero-Paso-Robles, Santa Barbara-Santa Konica-Lompoc, Ventura, and San Diego. 
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public defenders or well established criminal defense attorneys.31  In addition, public defenders 

appear to be from higher ranked law schools.  Relative to the overall population of lawyers, CJA 

attorneys are less experienced and attended lower quality law schools while Federal Public 

Defenders are more experienced and attended higher quality law schools. 

 While it appears that the attorneys in the two groups are observably different and there 

appears to be significant difference in their outcomes due to attorney performance, the analysis 

thus far has not explored the relationship between these two facts.  I next consider the 

importance of differences in wages, experience, and education quality on generating the 

observed difference in attorney performance.  Because this analysis is restricted to the three 

districts for which I have attorney level data, I first estimate a parsimonious specification with 

district, year, and crime fixed effects) restricting my analysis to these districts as a baseline to 

which to compare subsequent analysis.  

I conduct this analysis for the outcome Pr(Guilty = 1), the results of which are presented 

in column 1 of Table 6.  The difference in probability of being found guilty is about 2.6 

percentage points greater for CJA panel attorneys.  This is much larger than the overall 

difference across all districts.  I next estimated a probit of the probability of being found guilty 

on attorney type, experience, education quality, expected repeat interaction frequency and two 

wage gap variables.  These regressions are of the following specification:  

]
exp)([)1Pr( 543210

FEcrimeFEyearFEdistrict
LScaseloadwwCJAguilty l

++
++++−++Φ== ββββββ

    (10) 

The results from equation (10) are reported in column (2) Table 6.  Comparing the CJA-

public defender performance gap using this new specification, it appears that the wage gap, 

experience, caseload, and law school quality variables explain the entire difference in guilty rates.  

Experience appears to be very important, reducing the probability of being found guilty by about 

1.2 percentage points. 32  Higher quality law schools also appear quite important.  A 1 percentage 

point change in the wage gap reduces the probability of being found guilty by about 4 percentage 

points.  Put another way, districts in which indigent defense counsel wages are closer to the market 

wage are associated with better performing attorney.    

                                                 
31 The recruitment and appointment of these highly experienced lawyers was described in detail to me by several 
public defenders offices including the Federal Defenders of San Diego, Inc. 
32 Specifications with a quadratic experience term found this term insignificant. 
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A potential criticism of the specification in equation 10 is that both the wage gap and the 

caseload measures have systematic measurement error.  The wage gap for CJA attorneys compares 

their courtroom wage to the average market wage. If wages are positively correlated with 

experience, and then the wage gap measure will overstate the size of the true wage gap for CJA 

panel attorneys.  This is because CJA attorneys are less experienced and thus command a lower 

market wage.  The caseload measure cannot account for the non-indigent work of CJA panel 

attorneys and as such may not accurately estimate the relationship between either workload or 

system interaction and attorney performance.  Because these variables are market variables and not 

at the individual case level I cannot include them in a specification with district-year fixed effects.  

However, these fixed effects may allow me to isolate the impact of experience and law school 

quality without the potential contamination of these arguably mis-measured variables.  As such, I 

estimate a specification  

]exp[)1Pr( 4310 FEcrimeFEyeardistrictLSCJAguilty +−++++Φ== ββββ  (11) 

The results from equation (11) are reported in Table 6.  Including district-year fixed effects along 

with experience and law school quality yields qualitatively similar results to the specification 

that included wages and caseload.  The performance gap between attorneys remains insignificant 

and is not significantly different than the coefficient in the previous specification.  The 

importance of law school appears to be virtually identical across specification.  Overall, it 

appears that these variables can explain all of the difference in probability of guilt between the 

two types of indigent defense counsel. 

 Repeating this analysis for sentence length, I estimate the difference in expected sentence 

length between the two groups.  On average, defendants with CJA panel attorneys will receive an 

additional sentence of nearly 7 months.  This difference shrinks to about 2.6 months when 

including the wage gap, caseload, experience, and law school measures (as well as district and 

year fixed effects).   Wages are only marginally significant but a 1 percentage point increase in 

the wage gap (higher indigent defense wage relative to the market wage) reduces sentence length 

by over 5 months.  An additional year of experience also reduces sentence length, by about 5 

months.  Attorneys who attended higher-tier law schools (Tiers 1 and 2) secure 8 month shorter 

sentences for their clients.  Again because of concerns about the mis-measurement of wages and 

caseload, I estimate a specification with district-year fixed effects.  The difference between 

attorneys in this specification is about 3.3 months, slightly larger than the difference in the 
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previous specification.  The effects of experience and law school quality are almost identical 

across specifications.  Thus it appears that attorney characteristics (along with wages and 

caseload) explain over half of the difference in sentence length between attorneys. 

 Finally, I estimate the effect of these variables on the propensity of these attorneys to 

engage in plea bargains.  There is a marginally significant difference in the probability of plea 

bargaining between the types of attorneys in these three districts.  These results are reported in 

column (7) of Table 6. It appears that CJA panel attorneys plead less often than public defenders 

(consistent with the analysis across all districts).  The difference between plea rates is 

insignificant after including wages, experience, caseload, and law school quality measures, as 

reported in Table 6 column (8).  Moreover, it appears that higher levels of experience increase 

the probability of plea bargaining by about 2 percentage points, as do higher wages.  Attending 

higher “quality” law schools increase the probability of plea bargaining by about 5 percentage 

points.  The specification that includes district-year fixed effects is reported in column (9) of 

Table 6.  The difference between types of attorneys shrinks even further and the effect of 

experience increases to 3 percentage points.  Overall it appears that experience and law school 

quality (along with caseload and wages) fully explain any differences in plea rates. 

I next estimate whether the effects of wages, experience, law school quality, and caseload 

have different effects for the two types of lawyers.  I constructed a separate set of interaction terms 

between lawyer characteristics and attorney type.   

The results using the dependent variable Pr(Guilty = 1) are reported in columns (1) and 

(2) of Table 7.  It appears that wages explain more of the performance of CJA panel attorneys than 

public defenders.   As indigent defense lawyers wages move 1 percentage point closer to the 

market wage, the probability that a defendant will be found guilty decreases by 3.7 percentage 

points if they have a public defender and 5.5 percentage points if they have a CJA panel attorney.  

The effect of experience and law school quality is virtually identical across the two types of 

attorneys.  A higher expected caseload increases the probability a defendant will be found guilty 

by about 6 percentage points for defendants with public defenders and has no significant effect on 

the probability of being found guilty for CJA panel attorneys.  

I similarly estimated a regression of sentence length on the full set of interaction terms. 

These results are reported in columns (3) and (4) of Table 7.  Again wages impact the performance 

of CJA panel attorneys more than that of public defenders.  A 1 percentage point change in the 

385



 26

wage gap reduces the sentence received by 4 months for defendants with public defenders and 

nearly 6 months for defendants with CJA panel attorneys.  An additional year of experience 

reduces sentence length by about 5 months both for defendants with public defenders and 

defendants with CJA panel attorneys.  A higher expected caseload increases sentence length by 3 

months for defendants with public defenders and reduces sentence length by 6.75 months for 

defendants with CJA panel attorneys.   

In terms of plea rates (reported in columns (5) and (6) of Table 7), a change in the wage 

gap increases the probability that a defendant will plead guilty by nearly 3 percentage points if 

they have a public defender and nearly 5 percentage points if they have a CJA panel attorney.  

Again, the effect of experience is around 2 percentage points and is almost identical between the 

two types of attorneys.  A higher expected caseload increases the probability that a defendant will 

plead guilty by about 6 percentage points if they are represented by a public defender and about 

2.6 percentage points if they are represented by a CJA panel attorney.   

The differential effects of caseload may be due to the positive effect of repeat interactions 

with prosecuting attorneys (U.S. Attorneys).  Assuming there are diminishing returns to the 

positive effect of repeat interactions, the marginal effect of increasing the likelihood of repeat 

interactions for public defenders with prosecuting attorneys may be very small.  If plea bargains 

allow public defenders to reduce the marginal cost of additional work from a higher caseload then 

it is reasonable to observe little significant effect on the negotiated sentence length.  On the other 

hand, CJA panel attorneys may have little or no interaction with prosecutors outside of their 

assigned indigent defense caseload.  Given the low experience level of many of these attorneys, it 

is possible that CJA panel attorneys are attorneys beginning their career and may have a high 

marginal benefit from improved relationships with US attorneys.  However, because this caseload 

measure is likely to have error, it is difficult to develop a full explanation of these effects. 

 

3.6  ESTIMATING THE COST OF A TWO-TIERED INDIGENT DEFENSE SYSTEM 

Given the potential discriminatory impact of this institutional structure, it is unclear why 

the federal government does not simply hire more public defenders.  One reason might be 

because it would be too costly.  As shown in Table 5, wages paid to public defenders are on 

average higher than wages paid to CJA panel attorneys.  To quantify the cost effectiveness of 

using CJA panel attorneys, I consider the potential costs and savings to using panel attorneys.  In 
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terms of benefits, CJA panel attorneys earn a lower hourly wage than public defenders.  Thus for 

the same hours worked, CJA panel attorneys will provide cheaper services.  However, CJA panel 

attorneys take longer than public defenders for observably similar cases.  This will impose costs 

in the form of additional hourly wages.  Because CJA panel attorneys’ plea-bargain less 

frequently, they impose additional costs through the administrative and personnel court costs.33  

ttrialPleahw PDPDPD cos*))1Pr(1( CDefenders Public ofCost PD =−+==   (12) 

ttrialPleahw CJACJACJA cos*))1Pr(1(Cattorney  panel CJA ofCost CJA =−+==   (13) 

Assuming that δ+= PDCJA hh , then after some algebra, the difference in cost between the two 

types of attorneys is: 

ttrialPleaPleawhwwCC PDCJACJAPDCJAPDCJAPD cos*])1Pr()1[Pr()( =−=++−=− δ  (14) 

 Calculating these components it appears that using CJA panel attorneys imposes a $5800 per 

case cost on the federal system or a cost of $61.1 million per year.34 

 Several important caveats apply to this analysis.  First, because public defenders are 

salaried while CJA attorneys can be hired more flexibly, there may be additional non-wage costs 

to increasing the number of public defenders.  Because I do not observe the cost of search and 

hiring, benefits, and downtime, it is possible that these costs more than make up for the cost 

imposed by CJA attorneys.  Second, the magnitude of the performance difference estimated in 

the previous section conflates both the incentive effects from wages and the selection effect of 

participation in the CJA panel. Thus, the effect of a change in wage structure for panel attorneys 

as opposed to simple replacement with public defenders might be an equally cost-effective 

solution.  Third, because the public defenders office is a selective occupation the attorneys opting 

into public service in that field appear to be more experienced and have attend higher ranked law 

schools.  If the expansion of public defenders required to cover the caseload of CJA panel 

attorneys is sufficiently large it may nullify the benefits which attract highly qualified attorneys 

which makes the effect of expanding public defenders offices somewhat ambiguous. 

 

 

                                                 
33 Administrative and personnel costs per case include judge, court monitor, deputy clerk, bailiff as well as charge to 
the jury and time for clerical processing.  Estimates of these costs are based on the Ostrom and Hall (2005). 
34 These estimates compare average hours per case * (wagePD – wageCJA) to the difference in hours per case * 
wageCJA + (difference in Pr(plea))*cost of trial. Average values based on AOUSC data, BJS wage and hours data, 
and estimates for the National Center for States Courts on trial costs. 
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4 CONCLUSION 
This study has analyzed the differences in performance between CJA panel attorneys and 

public defenders.  It appears that public defenders outperform CJA panel attorneys in all 

outcomes that were considered.  Defendants represented by CJA panel attorneys are more likely 

to be found guilty and receive longer sentences.  These differences appear to be related to the 

ability of attorneys to determine which cases to plead guilty as well as their ability to negotiating 

plea bargains.  While wage structure provides some disincentives for cja attorneys to plea 

bargain, these differences appear to also be due to differences in the training and experience 

levels between the attorneys in the CJA attorney panel and attorneys in the public defenders 

offices.   

Analyzing the attorneys in the two groups reveals that public defenders on average have 

more experience and are more likely to have attended a top tier law school as defined by the U.S. 

News and World Reports ranking.  Given the significant effect of experience on outcomes, this 

difference in attorney characteristic explains some of the differences in the performance gap.  

Wages too have an effect: attorneys in geographical areas where the wage paid to CJA panel 

attorneys is close to the average market wage in that area perform better. The expected caseload 

of an attorney appears to have different effects for the two types of attorneys.  Public defenders 

perform worse when the number of cases they handle increases while CJA panel attorneys 

perform better.  While this observation may seem contradictory to the overall findings in this 

study in reality it may not be so. This effect may be due to competing effects of increased 

caseload, which not only increases the workload/effort required by an attorney but also increases 

an attorney’s exposure to the system through repeat interactions, trial experience and the 

development of general institutional knowledge.  The results in this study suggest that this type 

of experience would preferentially benefit the CJA attorneys since as a group they are less 

experienced in the court system than public defenders.  Taken together these observations 

suggest that the lower level of experience of the CJA attorneys and the ability of CJA attorneys 

to decide which cases to take to trial may combine to produce a situation where the decision to 

take a case to trial may be based not only on the facts related to the case but also on the desire of 

the CJA attorney to obtain trial experience.  This difference in the underlying reasons that 

motivate workers to enter indigent defense service is not fully explored in this paper and is left as 

an area of future research.   
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The most striking result of this paper is the unintended consequence attorney assignment 

has on perpetuating discriminatory case outcomes on the basis of race.  The use of lower-

performing CJA panel attorneys impacts minority communities in several ways.  First, as Table 1 

illustrates, over 30 percent of indigent defendants are of African-American descent while they 

constitute only 13 percent of the U.S. population.  Furthermore, only 19 percent of defendants 

who can afford to retain their own counsel are African-Americans.  About 4000 cases per year 

involve minority defendants who are randomly assigned CJA panel attorney.  Given the large 

fraction of defendants of African-American descent, it becomes obvious that poor quality 

representation may disproportionately affect them.  Second, districts with high minority and 

immigrant populations have a higher fraction of their cases covered by CJA panel attorneys.  A 

simple correlation between the fraction of cases covered by CJA panel attorneys and the fraction 

black defendants yields a correlation factor of 0.77.   This correlation may be due to district 

specific factors such as cases per year, prevalence of urban centers, and other factors related to 

local geography and culture.  Third, in districts that do not randomly assign, blacks are 

significantly more likely to be assigned a CJA panel attorney than whites.  In part this difference 

is due to selection of cases based on crime type (the inclusion of crime fixed effects explains 

about 1/3 of the difference in the probability of assignment to a CJA panel attorney between 

blacks and whites). The performance gap between CJA panel attorneys and public defenders is 

larger among non-randomly assigning districts than among randomly assigning districts.  This 

could be due to case selection decisions on the part of the attorneys (i.e. CJA panel attorneys are 

assigned cases which are more likely to end in conviction).  However, because it is unclear how 

much of the gap is due to performance, the higher fraction of blacks assigned to CJA panel 

attorneys raises questions about whether race affects the quality of the representation indigent 

defendants are assigned.   

Thus, though the procedures implemented to assign counsel are facially neutral, the 

difference in performance and the disproportionate impact this difference has on minorities may 

support a case for discrimination based on disparate impact.35 Indeed the differences isolated in 

this study may legally constitute a case of discrimination under Title VI of the Civil Rights Act 

                                                 
35 There is some evidence that the mere provision of inferior services or benefits to a protected group is sufficient 
cause to establish discrimination, regardless of the cost of the impact. (Larry P. v. Riles, 793 F. 2d 969 (9th Cir. 
1984))The elements of a Title VI disparate impact claim derive from cases decided under Title VII disparate impact 
law.  See for example New York Urban League v. New York, 71 F.3d 1031, 1036 (2nd Cir. 1995). 
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(1964). 36  Put another way, the initial decision to create a two-tiered system though formed 

without racial considerations appears to serious and substantial racially-linked negative 

consequences and may be an important mechanism through which minorities are disadvantaged 

in the criminal justice system. 

                                                 
36Under disparate impact theory, if an organization which uses federal funds uses a “neutral procedure or practice 
that has disparate impact on protected individuals, and such practice lacks a substantial legitimate justification,” then 
this constitutes a violation of civil and perhaps due process rights.   This definition of disparate impact is based on 
the US Department of Justice usage in its Legal Manual (1998) 
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Figure 1. Kernel Density Estimates of Indigent Attorney Experience for Lawyers Assigned to Cases 1997-2001 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Notes: Districts included are the Southern District of California, the Central District of California, and the Federal District of 
Arizona. Experience is defined as years between case filing and bar admission.  Estimates use optimal bandwidth and 
Epanechnikov kernel
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Table 1. Characteristics of Cases Assigned to Different Types Attorneys  
 Percent of Indigent Defense 

Cases covered by: 
 

Privately 
Retained 
Attorney 

Pro Se Indigent 
Defense 
Counsel Public 

Defenders 
CJA Panel 
Attorneys 

Fraction of Sample (N =115,415) 25.3 1.81 72.9 54.3 45.6 
      
Defendant Race      
African-American 25.0 3.0 72.0 48.9 51.1 
Native American 10.6 0.9 88.5 48.6 51.4 
Asian 29.4 1.8 68.8 49.2 50.1 
White 25.5 1.4 73.2 56.1 43.9 
      
Female 24.7 1.7 73.6 55.2 44.8 
Male 28.5 2.3 69.2 49.0 51.0 
US Citizens 33.4 2.6 63.9 48.8 51.2 
      
Age of Defendant 36.2 32.3 31.7 -- -- 

 (11.6) (11.0) (9.7) -- -- 
      

Primary Filing Offense Type      
Violent 13.6 0.7 85.7 61.2 38.8 
Property 35.4 2.3 62.4 54.6 45.4 
Drug 27.5 1.0 71.5 46.2 53.8 
Public Order 43.7 10.5 45.8 58.3 41.7 
Weapon  24.7 0.6 74.7 56.7 43.3 
Immigration 6.9 0.4 92.7 64.3 35.6 

Notes: Estimates based on author’s own calculations using Administrative Office of the US Courts (AOUSC) Criminal 
Master File.  Federal Public Defender category includes Community Defender Organizations recognized by the AOUSC 
as the indigent defense provider in that federal district.  Pro se refers to cases in which the defendant represents him or 
herself.   
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Table 2.  Estimates of Differences in Guilty Rate and Sentence Length between Indigent Defense Counsel 
 (1) (2) (3) (4) (5) (6) (7) (8) 
Dependent Variable 
N = 46,167 

E[Pr(Guilty = 1)]= 0.9676 E[Sentence Length] = 30.26 

Panel A: Estimates over all Offense Types    
CJA 0.0041** 0.0028* 0.0031* 0.0029* 0.62   4.75***    4.69***    4.89*** 
(=1 if CJA attorney ) (0.0020) (0.0016) (0.0017) (0.0016) (0.62) (0.74) (0.72) (0.68) 
         
Black   -0.0072*** -0.0135***     18.15***    21.33***
(=1 if client is black)   (0.0027) (0.0027)   (1.56) (1.73) 
         
US Citizen   -0.0072 -0.0032**       5.57***     5.42***
(=1 if client is a Citizen)   (0.0050) (0.0016)   (0.52) (0.52) 
R-squared/ 
Psuedo-R-squared 

 
0.0004 

 
0.0774 

 
0.0836 

 
0.0684 0.000 0.1712 0.1909 0.0947 

District FE N Y Y N N Y Y N 
Year FE N Y Y N N Y Y N 
District-Year FE N N N Y N N N Y 
Crime Category FE N Y Y Y N Y Y Y 
Panel B: Estimates by Offense Type    
Violent Offenses   -0.0036 -0.0030   14.67** 31.46*** 
   (0.0029) (0.0028)   (5.98) (5.96) 
         
Property Offense   0.0062 0.0129***   1.33** -22.00***
   (0.0047) (0.0040)   (0.61) (0.54) 
         
Drug Offense   0.0119 0.0008   9.27*** 16.16*** 
   (0.0084) (0.0079)   (1.11) (1.06) 
         
Public Order Offense   0.0071 -0.0109   4.64** -17.09***
   (0.0082) (0.0070)   (2.21) (1.97) 
         
Weapons Offense   0.0131 -0.0035   16.37 47.52*** 
   (0.0080) (0.0075)   (10.42) (9.81) 
         
Immigration Offense   -0.0003 0.0039   0.07 1.08* 
   (0.0033) (0.0032)   (0.58) (0.58) 
R-squared/ 
Psuedo R-Squared 

   
0.0844 

 
0.0699 

  
0.1931 0.1296 

District FE N Y Y N N Y Y N 
Year FE N Y Y N N Y Y N 
District-Year FE N N N Y N N N Y 
Crime Category FE N Y Y Y N Y Y Y 
Note: Columns (1) through (4) report marginal effects evaluated at the mean [βj*φ(X’β)] with standard errors reported in 
parentheses. Columns (5) through (8) have robust standard errors reported in parentheses. Coefficients that are significant at 
the .05 (.1, .01) level are marked with ** (*, ***).  Offender characteristics included but not reported are variables for Native 
American descent, Asian descent, female, marital status, age and country of origin.  Crime categories are 60 detailed BJS 
detailed crime subcategories.  Year fixed effects are year of initial offense filing. 
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Table 3.  Probit Estimates of Plea Rate for  different types of attorneys representing defendants 
 (1) (2) (3) (4) (5) (6) (7) (8) 

Dependent Variable 
N = 46,167 

E[Pr(Plea = 1)] = 0.9489 E[Pr(Plea to Lesser Included Charge = 1)] = 0.8032 

Panel A: Estimates over all Offense Types       
CJA -0.0028 -0.0096*** -0.0091*** -0.0082*** -0.0325*** -0.0064** -0.0058* -0.0149*** 
(=1 if CJA attorney ) (0.0025) (0.0023) (0.0023) (0.0024) (0.0037) (0.0031) (0.0031) (0.0039) 
         
Black   -0.0179*** -0.0302***   -0.0208*** 0.0052 
(=1 if client is black)   (0.0031) (0.0032)   (0.0044) (0.0057) 
         
US Citizen   -0.0052 -0.0066***   -0.0046** -0.0055*** 
(=1 if client is a Citizen)   (0.0075) (0.0020)   (0.0021) (0.0020) 
Psuedo R-Squared 0.0001 0.0878 0.0970 0.0760 0.0028 0.1812 0.1826 0.0515 
District FE N Y Y N N Y Y N 
Year FE N Y Y N N Y Y N 
District-Year FE N N N Y N N N Y 
Crime Category FE N Y Y Y N Y Y Y 
Panel B: Estimates by Offense Type        
Violent Offenses   -0.0064 -0.0250***   0.0568*** 0.0407*** 
   (0.0092) (0.0086)   (0.0144) (0.0151) 
         
Property Offense   -0.0024 0.0127***   0.0080 -0.0416*** 
   (0.0057) (0.0048)   (0.0071) (0.0068) 
         
Drug Offense   -0.0171*** -0.0199***   -0.0156*** 0.0446*** 
   (0.0035) (0.0032)   (0.0041) (0.0049) 
         
Public Order Offense   0.0020 -0.0150*   0.0102 -0.0175 
   (0.0104) (0.0090)   (0.0156) (0.0159) 
         
Weapons Offense   -0.0021 -0.0430***   -0.0229* -0.0870*** 
   (0.0083) (0.0076)   (0.0120) (0.0133) 
         
Immigration Offense   -0.0048 0.0057   -0.0171** -0.1414*** 
   (0.0043) (0.0042)   (0.0073) (0.0083) 
Psuedo R-Squared   0.0976 0.0810   0.1839 0.0726 
District FE N Y Y N N Y Y N 
Year FE N Y Y N N Y Y N 
District-Year FE N N N Y N N N Y 
Crime Category FE N Y Y Y N Y Y Y 
Note: All columns report marginal effects evaluated at the mean. [βj*φ(X’β)] with standard errors reported in parentheses. Coefficients 
that are significant at the .05 (.1, .01) level are marked with ** (*, ***).  Offender characteristics included but not reported are variables 
for Native American descent, Asian descent, female, marital status, age and country of origin.  Crime categories are 60 detailed BJS 
detailed crime subcategories.  Year fixed effects are year of initial offense filing. 
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Table 4.  Decomposition of Difference in Expected Sentence into Performance and Selection Effects by Type of Crime 

 (1) (2) (3) (4) (5) (6) (7) (8) 

   Difference in Expected Sentence Decomposition Categories 

   Attorney performance (holding case characteristics fixed) Case characteristic (holding attorney performance fixed) 

 

Sample  
Size 

Difference in 
Expected 
Sentence 
 Length 

Difference in 
Probability of Plea 

Bargaining  

Difference in Plea 
Bargained Sentences

Difference in 
Sentences after Trial 

Difference in 
Probability of Plea 

Bargaining  

Difference in Plea 
Bargained Sentences

Difference in 
Sentences after Trial 

For all Offense  46,167     7.76***    2.48**    0.42***   1.79** -0.14    3.63*** -0.42*** 
Types  (1.29) (1.10) (0.18) (0.70) (0.23) (0.06) (0.03) 
         
Violent Offenses 3,198  5.52**    2.45**      0.07*** 0.70* 0.76    1.30*** 0.24 
  (1.26) (1.16) (0.03) (0.42) (0.71) (0.23) (0.16) 
         
Property  2,340   3.71**    1.92** -0.01    0.53*** -0.06    1.25***     0.08*** 
Offenses  (1.44) (0.81) (0.01) (0.13) (0.33) (0.19) 0.06 
         
Drug Offenses 16,880 12.03**    1.04***    0.11***    2.14*** 0.70    3.35***    4.69*** 
  (1.38) (0.32) (0.01) (0.09) (0.45) (0.28) (0.11) 
         
Public-order  2,746 6.18**    3.52*** 0.11 0.68 -0.22*  3.28*** -1.19* 
Offenses  (2.96) (1.42) (0.13) (0.50) (0.13) (1.34) (0.67) 
         
Weapon Offenses 7,612     16.97***    14.29*** -0.10   5.98** -0.72 -2.56* 0.08 
  (1.78) (1.35) (0.12) (2.54) (0.53) (1.31) (0.10) 
         
Immigration  13,391 -2.52 2.16 -0.03 0.26 -0.35 -0.71 -3.85 
Offenses  (1.20) (1.06) (0.00) (0.03) (0.28) (0.76) (1.18) 
Notes:  Bootstrapped standard errors are reported in parentheses.  Estimates in columns (3) – (8) do not add up to column (2) due to rounding errors.  Coefficients that are 
significant at the .05 (.1, .01)  level are marked with ** (*, ***).   All estimates control for state, year, and crime subcategory as well as for offender characteristics.   
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Table 5.  Statistics and Estimates of the Relationship between Lawyer Characteristics and Lawyer Type 
(1) (2)   (3) 

Panel A: Summary Statistics for 3-District Sample 
Nationwide 3-District

Sample

Defendant Race 
African-American 21.68 3.47
Native American 1.75 0.95 
Asian 1.29 0.89
White 74.68 94.28

Non-citizen 55.94 76.69
US Citizen 44.06 23.31 

Primary Filing Offense Type 
Violent 6.07 3.66
Property 18.64 9.18
Drug 37.03 30.98
Public Order 5.25 1.94 
Weapon  5.94 1.42 
Immigration 27.08 52.82
Panel B: Summary Statistics for Attorney Characteristics, by Attorney Type 

CJA Panel Public
Defender 

All Lawyers

Avg. Wage (1997-2001)  71.54  76.63   77.93 
 (2.31)    (16.11)  (17.54) 

Experience for Lawyers  9.29  20.79  -- 
(Case Filing year – Year passed State Bar)    (6.59)    (9.71)  -- 

Law School “Quality” 
% in Tier 1 (ranked 1-10 in US News & World Reports)  4.22   9.63  -- 
% in Tier 2 (ranked 11-25 in US News & World Reports)    13.97   22.1  -- 
% in Tier 3 (ranked 26-50 in US News & World Reports)    18.34  16.99  -- 
% in Tier 4 (ranked 51-100 in US News & World Reports)    30.54  27.33  -- 
% in Tier 5 (ranked 101 – 134 in US News & World Reports)  7.60   9.85  -- 
% in Tier 6 (ranked 135 – 177 in US News & World Reports)    25.33  14.09  -- 

Attorneys in Sample   103    613 
Notes:  Panel A reports standard deviations are reported in parentheses.  Panel B reports marginal effects evaluated at the 
mean and standard errors in parentheses.  Coefficients marked with ** (*,***) are significant at the .05 (.1, .01) level. 
Districts included are the Southern District of California, Central District of California, and Arizona.   
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Table 6.  Regression Estimates of the Effect of Attorney Characteristics on Case 
(1) (2) (3) (4) (5) (6) (7) (8) (9)

Dependent Variable (N=2907) E[Pr(Guilty = 1)] = 0.9812 E[Sentence Length] = 20.99 E[Pr(Plea=1 ] = 0.9744
CJA   0.0265* 0.0064 0.0085   6.77*** 2.61** 3.34*** - 0.0248* -0.0114 -0.0034
(=1 if CJA attorney )   (0.0137) (0.0148) (0.0157)    (1.22) (0.88) (1.06) (0.0148) (0.0180) (0.0199)

Log Wage Gap  -0.0383** --  -5.66* --  0.0225* --
log(wagel)– log(wagemarket) (0.0152)  (2.96) (0.0113)

Experience -0.0115*** -0.0208*** -4.82*** -5.02*** 0.0216** 0.0312*** 
(Year of case filing – Year attorney  (0.0034) (0.0074) (0.87) (0.82) (0.0086) (0.0093) 
passed the bar) 

Avg.  indigent caseload  0.0131 --  0.06** --  0.0085 --
(Average # cases assigned to attorney type 
in a district-year) 

 (0.0146)  (0.02)  (0.0138)

Attended Tier 1 Law School -0.0443*** -0.0448*** -8.37** -8.93**  0.0598*** 0.0605*** 
(=1 if attorney attended Tier 1 LS) (0.0148) (0.0148) (3.86) (3.87) (0.0188) (0.0188) 

Attended Tier 2 Law School -0.0534*** -0.0540*** -7.54*** -7.67***  0.0594***  0.0598***
(=1 if attorney attended Tier 2 LS) (0.0170) (0.0169) (2.89) (2.88) (0.0215) (0.0215) 

Attended Tier 3 Law School -0.0194 -0.0233 -1.64 -1.75 0.0350 0.0396
(=1 if attorney attended Tier 3 LS) (0.0198) (0.0198) (3.30) (3.30) (0.0251) (0.0252) 

Attended Tier 4 Law School 0.0221 0.0244 0.37 0.79 0.0240 0.0271
(=1 if attorney attended Tier 4 LS) (0.0151) (0.0151) (2.94) (2.94) (0.0192) (0.0192) 

Attended Tier 5 Law School 0.0046 0.0065 1.28 1.56 0.0018 0.0040
(=1 if attorney attended Tier 5 LS) (0.0180) (0.0180) (3.51) (3.51) (0.0229) (0.0228) 
District FE Y Y N Y Y N Y Y N
Year FE Y Y N Y Y N Y Y N
District-Year FE N N Y N N Y N N Y

Notes: Marginal effects evaluated at the mean reported in Columns (1) through (6).   Standard errors are reported in parentheses.  Coefficients marked with ** (*,***) are 
significant at the .05 (.1, .01) level.  .  All columns include crime category fixed effects.  Sample uses 2908 observations from the Southern District of California, Central District 
of California, and the Arizona District. Law School Tiers are based on the U.S. News and World Reports 2001 Law School Ranking.  Average wage is based on the average 
lawyer wage from the Occupation Employment Survey from the Bureau of labor Statistics.  
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Table 7.  Estimates of the Effect of Attorney Characteristics on Case Outcome and Sentence Length  by Attorney Type 
(1) (2) (3) (4) (5) (6)

Dependent Variable Mean (N=2907) E[Pr(guilty = 1)] =  0.9812 E[Sentence Length] = 20.99 E[Pr(plea = 1)]  = 0.9744 
PD CJA PD CJA PD CJA

Log Wage Gap -0.0367** -0.0560*** -4.22** -5.86** 0.0291** 0.0512**
log(wagel)– log(wagemarket) (0.0175) (0.0187) (1.64) (1.42) (0.0122) (0.0236)

Experience -0.0115*** -0.0117*** -5.04*** -4.77*** 0.0218** 0.0213* 
(Year of case filing – Year attorney  (0.0015) (0.0052) (1.38) (1.05) (0.0111) (0.0109)
passed the bar) 

Avg.  indigent caseload 0.0611** 0.0085 -9.72** -6.84** 0.0586** 0.0264**
(Average # cases assigned to attorney type 
in a district-year) 

(0.0298) (0.0138) (2.65) (2.31) (0.0292) (0.0103)

Attended Tier 1 Law School -0.0512*** -0.0421 -7.90*** -7.10** 0.0484** 0.703**
(=1 if attorney attended Tier 1 LS) (0.0173) (0.0291) (2.53) (1.38) (0.0219) (0.0395)

Attended Tier 2 Law School -0.0215 -0.0545* -2.65 -1.17 0.0482 0.0531
(=1 if attorney attended Tier 2 LS) (0.0221) (0.0232) (4.52) (1.21) (0.0279) (0.0293)

Attended Tier 3 Law School -0.0186 -0.0111 -1.82 -1.12 0.0343 0.0801***
(=1 if attorney attended Tier 3 LS) (0.0216) (0.0232) (1.64) (1.50) (0.0273) (0.0293)

Attended Tier 4 Law School 0.0211 0.0272 0.73 0.18 0.0315 0.0207
(=1 if attorney attended Tier 4 LS) (0.0180) (0.0238)   (0.87) (2.17) (0.0227) (0.0300) 

Attended Tier 5 Law School 0.0040 0.0084 1.80 1.15 0.0059 0.0016
(=1 if attorney attended Tier 1 LS) (0.0213) (0.0301) (1.36) (1.43) (0.0270) (0.0380)
District Fixed Effects Y Y Y Y Y Y
Year Fixed Effects Y Y Y Y Y Y
Crime Category Fixed Effects Y Y Y Y Y Y
Notes:  Parameters reported are marginal effects evaluated at the mean.  Standard errors are reported in parentheses.  Coefficients marked with ** (*,***) are significant 
at the .05 (.1, .01) level.  All regressions include district, year and crime category fixed effects.  Districts included are the Southern District of California, Central 
District of California, and Arizona.   Law School Quality is the average rank of law schools, based on the U.S. News and World Reports 2001 Law School Ranking. 
Average wage is based on the average lawyer wage from the Occupation Employment Survey from the Bureau of labor Statistics 
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AGENDA ITEM REQUEST FORM 

Hays County Commissioners Court 
Tuesdays at 9:00 AM 

Request forms are due in Microsoft Word Format via email by 2:00 p.m. on Wednesday. 

AGENDA ITEM 
Executive Session pursuant to Sections 551.071 and 551.087 of the Texas Government Code: consultation with 
counsel and deliberation regarding economic development negotiations associated with Project Big Hat. Possible 
action may follow in open court. 

ITEM TYPE MEETING DATE AMOUNT REQUIRED 
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LINE ITEM NUMBER 
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Summary to be provided in Executive Session. 
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